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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Titl  4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Op n
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.
Request for Opinion
RQ-927. Requested from the Honorable Gonzalo Barrientos, Chair,
Committee of the Whole, on Legislative and Congressional Redis-
tricting Texas State Senate, P.O. Box 12068, Austin, Texas 78711,
concerning authority of the General Services Commission or the State
Aircraft Pooling Board to own and operate an airport, and related
questions.
TRD-9701239
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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 7. BANKING AND SECURITIES
Part II. Texas Department of Banking
Chapter 15. Corporate Activities
Subchapter E. Application for Merger, Conver-
sion, or Sale of Assests
7 TAC §15.101, §15.116
The Finance Commission of Texas (the commission) proposes
new Subchapter E, §§15.101-15.116, concerning applications
for mergers, conversions, share exchange transactions, and
purchases and sales of assets by or involving state banks and
bank holding companies subject to regulation by the Banking
Commissioner of Texas (the commissioner).
The sections as proposed set out when an application is
necessary and the information which must be included in the
application, set publications standards, establish parameters for
required opinions of counsel, define confidentiality provisions,
and clarify the role of the commissioner in the approval process.
The proposed new subchapter is necessary as a result of the
enactment of Texas Civil Statutes, Articles 342-1.001 et seq
(the Texas Banking Act, §§1.001 et seq) (Act), particularly
Chapter 3, Subchapter D, Merger (§§3.301 through 3.303),
Subchapter E, Purchase or Sale of Assets (§§3.401 through
3.405), and Subchapter F, State Bank Regulatory System: Exit
of State Bank or Entry of Another Financial Institution (§§3.501
through 3.502). In addition, new §§15.101 to 15.117 are
proposed to reduce regulatory burden and to make the Act,
§§3.301-3.303, 3.401-3.405 and 3.501-3.502, compatible with
federal regulations to the extent possible.
Sammie K. Glasco, Assistant General Counsel, Texas Depart-
ment of Banking, has determined that for the first five-year pe-
riod the sections are in effect, there will be no fiscal implications
for state or local government as a result of enforcing or admin-
istering the sections.
Ms. Glasco also has determined that, for each year of the
first five years the new sections are in effect the public benefit
anticipated as a result of enforcing the new sections is the
clarification of statutory requirements to aid the industry in
compliance. No net economic cost will result to persons
required to comply with the proposed sections. No difference
will exist between the cost of compliance for small businesses
and the cost of compliance for the largest businesses affected
by the sect ions.
Comments on the proposed sections may be submitted in
writing to Sammie K. Glasco, Assistant General Counsel, Texas
Department of Banking, 2601 North Lamar Boulevard, Austin,
Texas 78705-4294. While all comments are welcome, comment
is specifically requested regarding the impact of proposed
sections on publicly traded banks.
The new sections are proposed under the Act, §1.012, which
authorizes the commission to adopt rules to accomplish the
purposes of the Act, to implement and clarify the Act, to
preserve the safety and soundness of state banks, and to grant
the same rights and privilege to state banks that are or may
be granted to national banks domiciled in Texas. As required
by the Act, §1.012(b), the commission considered the need to
promote a stable banking environment, provide the public with
convenient, safe , and competitive banking services, preserve
and promote the competitive parity of state banks with national
banks and other depository institutions in this state consistent
with the safety and soundness of state banks and the state bank
system, and allow for economic development within this state.
The Act, §§3.301-3.303, 3.401-3.405,and 3.501, and 3.502, is
affected by the proposed new sections.
§15.101. Definitions.
Words and terms used in this subchapter that are defined in Texas
Civil Statutes, Article 342-1.001 et seq (The Texas Banking Act,
§1.001 et seq) (the Act), have the same meanings as defined in the
Act. The following words an d terms, when used in this subchapter,
shall have the following meanings unless the context clearly indicates
the contrary.
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Chartering agency –a government authority that has chartering
jurisdiction over an entity involved in a transaction under this
subchapter.
Conversion –a merger, or conversion of a state bank into a successor
form of financial institution pursuant to the Act, §3.501 or the
conversion of a financial institution into a state bank pursuant to
the Act, §3.502.
Corporation or domestic corporation –a corporation for profit subject
to the provisions of the Texas Business Corporation Act, except a
foreign corporation.
Current financial statements –audited financial statements dated as
of a date not more than 180 days prior to the date of submission of
an application or, unaudited financial statements, dated as of a date
not more than within 90 days prior to the d ate of submission of an
application.
Eligible applicant –a financial institution qualified to apply for
expedited processing under 15.103 of this title (relating to Expedited
Filings), that:
(A) is well capitalized or is operating in compliance with
a capital plan approved in writing by the banking commissioner;
(B) received a composite rating of either 1 or 2, as
defined by the Uniform Financial Institutions Rating System, at the
most recent examination by the banking commissioner or by a federal
banking regulatory agency, and is seeking to acquire a target which
similarly received a composite rating of either 1 or 2;
(C) received a CRA rating of either outstanding or
satisfactory at its most recent inspection by the appropriate federal
banking regulatory agency;
(D) is not presently operating in violation of a regulatory
condition or commitment letter imposed by a state or federal banking
regulatory agency; and
(E) is not presently operating under a memorandum of
understanding; determination letter or other notice of determination;
order to cease and desist, or other state or federal administrative
enforcement order issued by a state or federal banking regulatory
agency.
Financial institution –a bank, savings association, savings bank, or
credit union.
Foreign corporation –a corporation for profit organized under laws
other than the laws of this state.
Material administrative proceeding –a past or pending proceeding
by a state, federal, or foreign regulatory agency against the applicant
or other person involved in a transaction under this subchapter which
resulted in or could result in the issuance of a cease and desist,
removal, enforcement action, determination letter or other order,
including an order of supervision or conservatorship.
Material legal proceeding –a past or pending:
(A) criminal proceeding against the applicant or other
person involved in a transaction under this subchapter which resulted
or could result in conviction of the applicant or other person of a crime
under a state or federal law or the law of a foreign c country relating
to banking or other financial institutions or securities or financial
instrument reporting or another crime involving moral turpitude under
the laws of a state, the United States, or another country; or
(B) a proceeding that resulted in a judgment against the
applicant or other person or entity involved in a transaction under
this subchapter or which may result in a judgment and the loss
contingency must be disclosed in the financial statements of the
entity under generally accepted accounting principles, or is otherwise
material.
Merger –a transaction that is:
(A) the division of a financial institution into two or
more new financial institutions or into a surviving financial institution
or one or more new financial institutions, domestic or foreign
corporations, or other entities, at least one of which is a state bank
or is not a financial institution; or
(B) the combination of one or more financial institutions
with one or more financial institutions, domestic or foreign corpora-
tions, or other entities, at least one of which is a state bank, resulting
in:
(i) one or more surviving financial institutions, domes-
tic or foreign corporations, or other entities;
(ii) the creation of one or more new financial institu-
tions, domestic or foreign corporations, or other entities; or
(iii) one or more surviving financial institutions, do-
mestic or foreign corporations, or other entities and the creation of
one or more new financial institutions, domestic or foreign corpora-
tions, or other entities; or
(C) another transaction involving a financial institution
or other entity, at least one of which is a state bank, which is
considered a merger under the Texas Business Corporation Act,
Article 1.02(12)g.
Other entity –an entity, whether or not organized for profit, other
than a financial institution or a domestic or foreign corporation, that
is a not-for-profit corporation, limited or general partnership, joint
venture, joint stock company, cooperative, association, insurance
company, trust company, or other legal entity organized pursuant
to the laws of this state or another state or country to the extent such
laws or the constituent documents of that entity, not inconsistent with
such laws, perm it that entity to enter into a merger or share exchange
subject to this subchapter.
Purchase of assets –the purchase other than in the regular course of
business, of all, substantially all or a part of the assets of a state bank
or another entity.
Resulting state bank –a state bank subject to the provisions of this
subchapter that is a surviving entity in a merger.
Sale of assets –the sale, lease, exchange or other disposition of
substantially all of the assets of a state bank, other than in the
usual course of business, in a transaction that requires shareholder
or participant approval or approval of the ban king commissioner.
Share exchange –a transaction whereby one or more financial
institutions, domestic or foreign corporations, or other entities
acquires all of the outstanding shares of one or more classes or series
of one or more state banks under the authority of the Act §3.007, and
the Texas Business Corporation Act, Article 5.02.
Substantially all of the assets –more than 50% of the assets or
assets sufficient to materially impact the net earnings of a state bank
involved in a transaction under this subchapter.
22 TexReg 1288 February 4, 1997 Texas Register
Verified –documents submitted by the applicant that have been
attested to as being true and correct. Attested documents filed
pursuant to this subchapter will be considered verified even if they
are not notarized.
Watch list –assets specifically identified by management or by a state
or federal banking regulatory agency as warranting special attention
for a variety of reasons based on ultimate collectibility.
Well capitalized –a financial institution that:
(A) has a total risk-based capital ratio of 10% or greater;
and
(B) has a Tier 1 risk-based capital ratio of 6.0% or
greater; and
(C) has a leverage ratio of 5.0% or greater; and
(D) is not subject to a written agreement, order, or capital
directive, issued by a state or federal banking regulatory agency, to
meet and maintain a specific capital level or a capital measure.
§15.102. General.
Without the prior written consent of the banking commissioner, a
state bank may not consummate a merger, conversion, sale of assets,
or share exchange. Except as otherwise provided in the Act, Chapter
3, Subchapters D, E, and F, or in this subchapter, an application must
be filed with the banking commissioner for review and consideration
of the proposed transaction.
§15.103. Expedited Filings.
(a) An eligible applicant may file an expedited filing in lieu
of an application required under §§15.104 (relating to Application
for Merger or Share Exchange), 15.105 (relating to Application for
Authority to Purchase Assets of Another Financial Institution or to
Sell Assets), or 15.107 of this title (relating to Conversion of a
Financial Institution into a State Bank).
(b) An expedited filing shall consist of a letter application
containing the following items:
(1) a summary of the transaction;
(2) a current pro forma balance sheet and income state-
ment, with adjustments, for all parties to the transaction for the most
recent quarter ended immediately prior to the filing of the application,
demonstrating that each resulting state bank is well capitalized;
(3) an executed opinion of counsel conforming to the re-
quirements of the section of this subchapter that would apply had the
applicant not filed an expedited filing;
(4) copies of all other required regulatory notices or filings
submitted in connection with the transaction; and
(5) a copy of the public notice published in conformity
with the section of this subchapter that would apply had the applicant
not filed an expedited filing.
(c) The banking commissioner shall notify the applicant on
or before a date that is 15 days after receipt of the application
if expedited filing treatment is not available under this section for
any reason. Such notification must be in writing and must indicate
the reason why expedited treatment is not available. Notification is
effective when mailed by the banking commissioner and is not subject
to appeal.
(d) The banking commissioner may deny expedited filing
treatment to an eligible applicant, in the exercise of discretion, if
the banking commissioner finds that the application involves one or
more of the following:
(1) the proposed transaction involves significant policy,
supervisory, or legal issues;
(2) approval of the proposed transaction is contingent on
additional statutory or regulatory approval by the banking commis-
sioner or another state or federal regulatory agency;
(3) the proposed transaction contemplates a resulting
entity that is not a financial institution;
(4) the proposed transaction involves a financial institu-
tion or other entity that is not domiciled in Texas;
(5) the proposed transaction would cause a resulting state
bank’s assets to increase more than:
(A) 100% if it had total assets of one billion dollars
or less prior to the transaction; or
(B) 35% if it had total assets of more than one billion
dollars prior to the proposed transaction.
(6) the proposed transaction involves a state bank which
has experienced, since the last commercial examination by a state
or federal regulatory agency, asset growth, through acquisition or
otherwise, greater than:
(A) 100% if it had total assets of one billion dollars
or less at the last examination; or
(B) 35% if it had total assets of more than one billion
dollars at the last examination.
(e) The banking commissioner shall approve or deny an
expedited filing on or before a date that is 30 days after the date
the expedited filing is accepted for filing pursuant to §15.4 of this
title (relating to required Information and Abandoned Filings). The
banking commissioner may, in the exercise of discretion, before the
expiration of the period for decision, give the applicant written notice
that the banking commissioner will convene a hearing for the purpose
of obtaining evidence related to t he application, and the decision will
thereafter be made in accordance with §15.112 of this title (relating to
Approval; Conditional Approval; Denial of Application; Hearings).
(f) The applicant bears the burden to supply all material
information necessary to enable the banking commissioner to make
a fully informed decision regarding the expedited filing.
§15.104. Application for Merger or Share Exchange.
(a) Scope. This section governs a merger or share exchange
pursuant to the Act, §§3.301-3.303 and 3.007. This section does not
apply to a merger or conversion of a state bank into another form of
financial institution pursuant to the Act, §3.501.
(b) Form of application. The applicant shall submit a
fully completed, verified application on a form prescribed by the
banking commissioner and simultaneously tender the required filing
fee pursuant to §15.2 of this title (relating to Filing Fees an d Cost
Deposits). The application must, except to the extent waived by the
banking commissioner, disclose the following information:
(1) a summary of the proposed transaction;
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(2) a copy of the agreement related to the proposed
transaction executed by an authorized officer or other representative
of each party to the merger or share exchange;
(3) articles and plan of merger or share exchange in
accordance with the Texas Business Corporation Act, Part V, which
must include the following:
(A) a current draft of the articles of merger or share
exchange, and such number of additional copies equal to the number
of surviving, new, or acquired entities, executed and acknowledged
by an authorized officer for each party to the merger or share
exchange;
(B) the plan of merger or share exchange;
(C) the restated articles of association of each result-
ing state bank;
(D) the restated articles of incorporation or associa-
tion, or other constitutive documents, of each surviving entity other
than the resulting state bank;
(E) the articles of incorporation or association, or
other constitutive documents, of each new resulting entity;
(F) if a party to a merger is an entity required to file
documents with the Texas secretary of state before the transaction
can be legally consummated, a provision in the articles of merger
conditioning the merger upon the approval of the banking commis-
sioner, containing wording substantially as follows, as applicable:
This merger shall become effective upon the final approval and fil-
ing of the articles of merger by the Secretary of State of Texas and
with the Banking Commissioner of Texas which shall be on or before
_________ (date), which is the 90th day after the date of filing of
such articles of merger with the Secretary of State;
(4) a statement regarding each resulting state bank or
other entity detailing future prospects and business plans, proposed
officers and directors, and proposed branches and other locations;
(5) an assessment of the current regulatory and financial
condition of each party to the transaction;
(6) if a merger or share exchange involving a resulting
state bank will change the existing Community Reinvestment Act
(CRA) statement, a copy of the proposed CRA statement and a map
depicting the delineated community of the resulting state bank;
(7) a copy of current financial statements for each entity
involved in the proposed transaction, accompanied by an affidavit of
no material change dated no earlier than 30 days prior to the date of
submission of the application;
(8) a copy of the latest annual report for each financial
institution and bank holding company involved in the proposed
transaction;
(9) a copy of the most recent watch list for each financial
institution involved in the proposed transaction;
(10) a description of the due diligence review conducted
by or on behalf of a state bank that is a party to the transaction and
a summary of findings;
(11) a description of all material, legal or administrative
proceedings involving any party to the merger or share exchange;
(12) an opinion of legal counsel that conforms with
§15.108 of this title (relating to Opinion of Legal Counsel), con-
cluding the following:
(A) upon approval of the merger or share exchange
by the banking commissioner, each resulting state bank will have in
all material respects complied with the laws of this state relative to
the organization and operation of state banks;
(B) upon consummation of the merger or share
exchange, all deposit and other liabilities of every state bank that
is a party to the merger or share exchange shall have been properly
discharged or otherwise assumed or retained by a financial institution
that is authorized by law to do so;
(C) upon consummation of the merger, each surviv-
ing, new, or acquiring entity that is not a financial institution au-
thorized to accept deposits will not be engaged in the unauthorized
business of banking, and each resulting state bank will not be engage
d in a business other than banking or a business incidental to bank-
ing; and
(D) all conditions with respect to the merger or share
exchange that have been imposed by the banking commissioner have
been satisfied or otherwise resolved or, to the best knowledge of
legal counsel, no conditions have been imposed by the banking
commissioner;
(13) a complete copy of each filing or application regard-
ing or related to the proposed merger or share exchange that has
been or is to be made with the chartering agency or with another
state, federal, or foreign banking regulatory agency or authority, with
all related attachments, exhibits, and correspondence;
(14) a current pro forma balance sheet and income state-
ment, with adjustments, for each party to the transaction for the most
ecent quarter ended immediately prior to the filing of the application;
(15) projections of the balance sheet and income state-
ment of each resulting state bank as of the quarter ending one year
from the date of the pro forma financial statement required by para-
graph (14) of this subsection;
(16) evidence of compliance with the provisions of gov-
erning law relating to rights of dissenters to the merger or share
exchange;
(17) copies of all securities offering documents, proxy
statements, or other disclosure materials delivered or to be delivered
to shareholders of a party in connection with the proposed transaction;
(18) regarding a merger transaction, a written explanation
of the manner and basis of converting any of the shares or other
evidences of ownership of an entity that is a party to the merger
into shares, obligations, evidences of ownership, rights to purchase
securities, or other securities of one or more of the surviving or new
entities, into cash or other property, including shares, obligations,
evidences of ownership, rights to purchase securities, or other
securities of another person or entity, or into a combination of the
foregoing;
(19) regarding a share exchange transaction, a written
explanation of the manner and basis of exchanging the shares
to be acquired for shares, obligations, evidences or ownership,
rights to purchase securities or other securities of one or more
acquiring entities or for cash or other property, including shares,
22 TexReg 1290 February 4, 1997 Texas Register
obligations, evidences of ownership, rights to purchase securities or
other securities of another person or entity, or for a combination of
the foregoing;
(20) for antitrust purposes, an analysis of the anticipated
competitive effect of the proposed transaction in the affected markets;
and
(21) such other information that the banking commis-
sioner requires to be included in the particular application as con-
sidered necessary to an informed decision to approve or reject the
proposed merger or share exchange.
(c) Applicant’s duty to disclose. The applicant bears the
burden to supply all material information necessary to enable the
banking commissioner to make a fully informed decision regarding
the application.
(d) Public notice. Within 14 days prior to or after submission
of the initial application, the applicant shall publish notice in
accordance with the requirements of §15.5 of this title (relating to
Public Notice) in the specified communities where the home offices
of the applicant, the target, and the resulting bank are or will be
located.
(e) Approval by the banking commissioner and filings with
a chartering agency.
(1) The banking commissioner shall approve a merger
or share exchange only if the application indicates substantial
compliance with all conditions of the Act, §3.302(b).
(2) If a party is required to file with its chartering agency
after acceptance for filing pursuant to §15.4(b) of this title (relating
to Required Information and Abandoned Filings), an applicant for
merger shall file the original articles of merger a s certified by the
chartering agency with the banking commissioner.
(3) After approval of an application under this section by
the banking commissioner, the articles of merger previously filed with
the chartering agency, if applicable, will be accepted and a certificate
of merger will be issued by the banking commissioner who shall
perform the duties required by the Act, §3.302(c). With respect to
a transaction that requires filing with the Texas secretary of state, in
the event that the banking commissioner does not approve the articles
of merger, on or before the 90th day after the filing of the articles
of merger with the Texas secretary of state, the applicant must refile
the articles of merger with both the Texas secretary of state and with
the banking commissioner.
(4) After issuance of the certificate of merger by the
banking commissioner, the applicant shall file a statement with the
chartering authority, if applicable, certifying that each future event
upon which the effectiveness of the merger was conditioned, has been
satisfied and the date upon which the condition was satisfied.
(5) The date of issuance of the certificate of merger by
the banking commissioner constitutes the date of approval pursuant
to the Act, §3.302(d), unless the merger agreement provides for
a later effective date which has been approved by the banking
commissioner.
§15.105. Application for Authority to Purchase Assets of Another
Financial Institution or to Sell Assets.
(a) Scope. This section governs the purchase or sale of assets
pursuant to the Act, Subchapter A, §3.001(b), and Subchapter E,
§§3.401-3.405.
(b) Form of application. The applicant shall submit a
fully completed, verified application on a form prescribed by the
banking commissioner and simultaneously tender the required filing
fee pursuant to §15.2 of this title (relating to Filing Fees an d Cost
Deposits). The application must, except to the extent waived by the
banking commissioner, disclose the following information:
(1) a summary of the proposed purchase or sale of assets;
(2) for purchase of assets, a copy of the agreement
to purchase assets executed by an authorized officer or other
representative of each party involved in the transaction;
(3) for sale of assets, a copy of the agreement to sell assets
executed by an authorized officer or other representative of each party
involved in the transaction, including an assumption and promise of
buyer pursuant to the Act, §3.405(b);
(4) a statement detailing the future prospects and business
plans, proposed officers and directors, proposed branches and loca-
tions of each state bank in the transaction;
(5) an assessment of the current regulatory and financial
condition of each party to the transaction;
(6) if the proposal changes the existing Community Rein-
vestment Act (CRA) statement of the applicant, a copy of the pro-
posed CRA statement and a map depicting the delineated community
of the applicant;
(7) a copy of current financial statements for each party
to the transaction accompanied by an affidavit of no material change
dated no earlier than 30 days prior to the date of submission of the
application;
(8) a copy of the latest annual report for each financial
institution and bank holding company involved in the proposed
transaction;
(9) a copy of the most recent watch list for the applicant
and that portion of the watch list related to assets being acquired or
liabilities being assumed;
(10) a description of the due diligence review conducted
by or on behalf of a state bank that is a party to the transaction and
a summary of findings;
(11) a description of all material, legal or administrative
proceedings involving any party to the transaction;
(12) an opinion of legal counsel that conforms with
§15.108 of this title (relating to Opinion of Legal Counsel), con-
cluding the following:
(A) upon approval of the transaction by the banking
commissioner, each state bank involved in the transaction will have
in all material respects complied with the laws of this state relative
to the organization and operation of state banks;
(B) with regard to the purchase of assets of any
party to the transaction, the purchase agreement limits the liabilities
and obligations of the purchasing bank to liabilities and obligations
expressly assumed, unless otherwise required by law;
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(C) with regard to the purchase of assets or assump-
tion of liabilities, the types and total dollar amounts of liabilities and
obligations expressly assumed;
(D) with regard to the sale of all or substantially all
of the assets of a state bank without the approval of shareholders and
participants pursuant to the Act, §3.405, the sales agreement includes
an assumption and promise by the buyer to pay or otherwise discharge
the items detailed in the Act, §3.405(b);
(E) all conditions with respect to the transaction that
have been imposed by the banking commissioner have been satisfied
or otherwise resolved or, to the best knowledge of legal counsel, no
conditions have been imposed by the banking commissioner;
(13) a complete copy of each filing regarding or related
to the proposed transaction that has been or is to be made with
another state or federal banking regulatory agency or authority, with
all related attachments, exhibits, and correspondence;
(14) a current pro forma balance sheet and income state-
ment, with adjustments, for each party to the transaction for the most
recent quarter ended immediately prior to the filing of the application;
(15) projections of the balance sheet and income state-
ment of each resulting state bank as of the quarter ending one year
from the date of current pro forma financial statement required in
accordance with paragraph (14) of this subsection;
(16) evidence of compliance with the provisions of gov-
erning law relating to the rights of dissenting shareholders, if appli-
cable;
(17) a written explanation of the manner and basis of
valuing any of the shares or other evidences of ownership of an
entity that is a party to the purchase or sale of assets into shares,
obligations, evidences of ownership, rights to purchase securities or
other securities;
(18) for each new branch of the purchasing state bank an
application for approval to establish such branch;
(19) for antitrust purposes, an analysis of the anticipated
competitive effect of the proposed transaction in the affected markets;
and
(20) such other information that the banking commis-
sioner requires to be included in the particular application as con-
sidered necessary to an informed decision to approve or reject the
proposed transaction.
(c) Applicant’s duty to disclose. The applicant bears the bur-
den to supply all material information necessary to enable the banking
commissioner to make a fully informed decision regarding the appli-
cation.
(d) Public notice. Within 14 days prior to or after submission
of the initial application, the applicant shall publish notice in
accordance with the requirements of §15.5 of this title (relating
to Public Notice) in the specified communities where the home
offices of the applicant and other financial institutions involved in
the transaction are located.
§15.106. Notice of Merger or Conversion of a State Bank Into a
National Bank, a Savings Bank, or a Savings Association.
(a) Scope. This section governs the merger into or conver-
sion of a state bank to another form of financial institution pursuant
to the Act, §3.501.
(b) Form of notice. A state bank does not cease to be
subject to the jurisdiction of the banking commissioner until the
banking commissioner is given written notice of intent to merge,
or convert before the 31st day preceding the date of the proposed
transaction. The notice must, except to the extent waived by the
banking commissioner, disclose the following information:
(1) a summary of the proposed transaction;
(2) a complete copy of each filing or application regarding
or related to the proposed merger or conversion transaction that has
been or is to be filed with another state, federal, or foreign banking
regulatory agency or authority, with all related attachments, exhibits,
and correspondence;
(3) a certified copy of those portions of the minutes of
board meetings and shareholder or participant meetings at which
action was taken regarding the merger or conversion or, in the
alternative, a certificate of an officer attesting to the action take n
at board meeting and shareholder or participant meeting regarding
the conversion or merger;
(4) Opinion of legal counsel. An opinion of legal counsel
that conforms with the requirements of §15.108 of this title (relating
to Opinion of Legal Counsel), concluding the following:
(A) the merger or conversion of the state bank was
made with the approval of its board, shareholders, or participants in
accordance with the Texas Business Corporation Act and as required
by the Act, §3.501(b);
(B) upon consummation of the merger or conversion,
all deposit and other liabilities of the state bank shall have been fully
discharged or otherwise retained by the successor financial institution;
and
(C) all conditions with respect to the merger or
conversion that have been imposed by the banking commissioner
have been satisfied or, to the best knowledge of legal counsel, no
conditions have been imposed by the banking commissioner;
(5) a publisher’s certificate showing publication of notice
as required by subsection (c) of this section; and
(6) evidence of compliance with the provisions of the
Texas Business Corporation Act relating to rights of dissenters to
the conversion.
(c) Notices; publication and certificate of authority.
(1) The applicant shall submit a copy of the publication
notice of the transaction required by the successor regulatory authority
or shall publish notice as required by §15.5 of this title (relating to
Public Notice). Submission of such notice, together with a publisher’s
certificate showing notice of publication, pursuant to subsection
(b)(5) of this section, is considered notice of the transaction in
accordance with the Act, §3.501(c)(2). The banking commissioner
may require, upon written notice to applicant, such other publication
requirements at such times and places and in such manner as
considered appropriate.
(2) Within 14 days after receipt of the certificate of
authority to do business, the successor financial institution shall
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provide written notice to the banking commissioner of the effective
date of the certificate of authority, and further shall provide a copy
of the certificate of authority.
(d) Filing fees. A filing fee is not required in connection
with notice under this section.
§15.107. Conversion of a Financial Institution into a State Bank.
(a) Scope. This section governs the conversion of a financial
institution into a state bank pursuant to the Act, §3.502.
(b) Form of application. The applicant shall submit a fully
completed, verified application on a form prescribed by the banking
commissioner and simultaneously tender a filing fee in the amount
required for the filing of an application for a new bank charter
pursuant to §15.2 of this title (relating to Filing Fees and Cost
Deposits). The application must, except to the extent waived by
the banking commissioner, disclose the following information:
(1) a summary of the proposed transaction;
(2) a statement explaining how the proposed state bank
will be in compliance with each of the standards detailed in the Act,
§3.502(b), certified by the principal executive officer of the applicant
and the proposed state bank;
(3) a copy of the plan to convert executed by an autho-
rized officer or other representative of the applicant;
(4) articles of conversion, including the following:
(A) the plan of conversion;
(B) the articles of association of the proposed bank;
(C) a provision conditioning the conversion upon the
approval of the banking commissioner;
(5) a statement regarding the proposed state bank detailing
future prospects, proposed officers and directors, proposed branches
and other locations;
(6) an assessment of the current regulatory and financial
condition of the applicant;
(7) if the conversion changes the existing Community
Reinvestment Act (CRA) statement, a copy of the proposed CRA
statement and a map depicting the delineated community of the
resulting state bank;
(8) a copy of the latest annual report for the applicant and
its holding company, if any;
(9) a copy of the most recent watch list for the applicant;
(10) a description of all material, legal or administrative
proceedings involving the applicant or an officer, director, or principal
shareholder of the applicant;
(11) an opinion of legal counsel that conforms with
§15.108 of this title (relating to Opinion of Legal Counsel), con-
cluding the following:
(A) upon approval of the conversion by the banking
commissioner, the proposed state bank will have in all material re-
spects complied with the laws of this state relative to the organization
and operation of state banks;
(B) upon consummation of the conversion, the pro-
posed state bank will not be engaged in a business other than banking
or a business incidental to banking;
(C) to the best knowledge of legal counsel, the parties
to the conversion have in all material respects complied with the
procedures prescribed by the laws of the United States or this
state governing the exit of the applicant institution from its current
regulatory system; and
(D) all conditions with respect to the conversion that
have been imposed by the banking commissioner have been satisfied
or otherwise resolved or, to the best knowledge of legal counsel, no
conditions have been imposed by the banking commissioner;
(12) a complete copy of each filing regarding or related
to the proposed conversion transaction that has been or is to be made
with another state, federal, or foreign financial institution regulatory
agency or authority, with all related attachments, exhibits and related
correspondence;
(13) a current pro forma balance sheet and income state-
ment, with adjustments, for the most recent quarter ended immedi-
ately prior to the filing of the application;
(14) projections of the balance sheet and income state-
ment of the resulting state bank as of the quarter ending one year
from the date of the pro forma financial statement required by para-
graph (13) of this subsection;
(15) evidence of compliance with the provisions of gov-
erning law relating to rights of dissenters to the conversion;
(16) copies of all securities offering documents, proxy
statements or other disclosure materials delivered or to be delivered
to shareholders in connection with the proposed conversion;
(17) a written explanation of the manner and basis of
converting any shares or other evidences of ownership of the applicant
into shares, obligations, evidences of ownership, rights to purchase
securities or other securities of the proposed state bank, into cash or
other property, including shares, obligations, evidences of ownership,
rights to purchase securities or other securities of another person or
entity, or into any combination of the foregoing; and
(18) such other information that the banking commis-
sioner requires to be included in the particular application as con-
sidered necessary to an informed decision to approve or reject the
proposed conversion.
(c) Applicant’s duty to disclose. The applicant bears the
burden to supply all material information necessary to enable the
banking commissioner to make a fully informed decision regarding
the application.
(d) Public notice. Within 14 days prior to or after submission
of an initial application under this section, the applicant shall publish
notice in accordance with §15.5 of this title (relating to Public Notice)
in the specified communities where the home office of the applicant
is located, and where the home office of the proposed state bank will
be located, if different.
(e) Approval by the banking commissioner. The banking
commissioner shall approve a conversion only if the application
indicates substantial compliance with all conditions of the Act,
§3.502(b).
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§15.108. Opinion of Legal Counsel.
(a) An opinion of legal counsel required by this subchapter
must be addressed to the banking commissioner and state the opinions
expressed, the documents reviewed and the matters considered of both
law and fact, as legal counsel has considered necessary or appropriate
in the exercise of professional judgment for the opinions expressed,
and the assumptions, qualifications, limitations, and exceptions made
or taken with respect to the opinions expressed.
(b) In rendering the expressed opinions, legal counsel may
assume only the following:
(1) in the absence of contradictory information obtained
by counsel after reasonable inquiry, the genuineness of all signatures
on all documents not signed in the presence of counsel, the
proper delivery of all referenced documents, the authenticity of all
documents submitted to counsel as originals and the conformity with
the originals of all documents submitted to counsel as copies;
(2) as to matters of fact, in the absence of contradictory
information obtained by counsel after reasonable inquiry, the truth-
fulness of certifications made to counsel by the applicant and others
and representations made by the applicant and others in t he applica-
tion and other operative documents;
(3) without independent investigation, the truthfulness of
certificates issued by appropriate governmental officials and agencies,
provided that no facts have come to counsel’s attention that would
indicate that such reliance is inappropriate;
(4) any assumption contained in Section 4 ofThird Party
Legal Opinion Report, Including the Legal Opinion Accord, of the
Section of Business Law(American Bar Association, 1991), available
in pamphlet form as reprinted from the November 1991 issue ofThe
Business Lawyer(Volume 47, Number 1, Page 167), or a successor
document officially promulgated by an appropriate authority; and
(5) in the absence of contradictory information obtained
by counsel after reasonable inquiry, the parties to the transaction have
engaged only in the activities provided in their respective articles of
association, and all resulting banks will engage only in the activities
provided in their respective articles of association.
(c) The legal opinion expressed may only be based upon and
subject to the following qualifications, limitations and exceptions:
(1) counsel does not express an opinion as to the laws of
the United States or the laws of a state jurisdiction other than this
state;
(2) the opinions expressed are limited to the matters stated
and no opinion may be implied or inferred beyond the matters ex-
pressly stated;
(3) counsel’s engagement is limited to matters about
which counsel has been consulted and consequently, there may exist
matters of a legal or factual nature involving the parties in connection
with which counsel has not been consulted or has not represented a
party;
(4) the opinions expressed are as of a certain date, and
counsel assumes no obligation to update or supplement such opinions
to reflect facts or circumstances that may thereafter come to counsel’s
attention or any changes in the law that may thereafter occur; and
(5) the opinions expressed are solely for the benefit of the
department and may not be quoted in whole or in part or otherwise
referred to in another document or report, and may not be furnished
to a person or entity other than the department and its representatives
without the written consent of counsel, except as may be required by
law or regulation, including the Government Code, Chapter 552.
(d) Legal counsel shall specifically notify the banking com-
missioner of any deviation in a required legal opinion from the as-
sumptions, qualifications, limitations and exceptions detailed in this
section or from the opinion requirements of the section o f this sub-
chapter governing a particular application. Any deviation could result
in a processing delay of the application.
(e) Legal counsel rendering an opinion under this subchapter
must be an attorney in good standing admitted to practice before
the highest court of a state, territory or district of the United States.
However, legal counsel must be well versed in and professionally
competent in applicable Texas law, or should seek the advice and
opinion of an attorney in good standing admitted to practice before
the highest courts in this state if legal counsel may not properly
and ethically render opinions regarding applicable Texas law. The
opinion of local legal counsel shall be disclosed, if relied on by legal
counsel.
(f) Legal counsel rendering an opinion under this subchapter
must be independent of the applicant, the notice provider, or another
person or entity required to submit an opinion of counsel pursuant
to this section. Legal counsel is considered independent if able
to exercise independent professional judgment and render candid
advice.
§15.109. Rights of Dissenting Shareholders.
The rights of dissenting shareholders to a merger, share exchange, or
conversion under this subchapter are governed by the Act, §3.303, and
the Texas Business Corporation Act or other applicable law relating
to the rights of dissenters to mergers or conversions. Applicants
shall provide evidence of compliance with the provisions of this
subchapter, the Texas Business Corporation Act or other applicable
law.
§15.110. Investigation of Application.
(a) Authority. An application under this subchapter is
subject to such investigation as considered necessary, in the banking
commissioner’s sole discretion, in order to make an informed decision
regarding an application.
(b) Costs and fees. An applicant under this subchapter shall
pay reasonable costs incurred in the investigation including the cost
of a required examination, as provided by §3.36(h) of this title
(relating to Annual Assessments and Speciality Examination Fees)
and §15.2(e) of this title (relating to Filing Fees and Cost Deposits).
(c) Examinations. The banking commissioner may consider
the following factors in determining whether to require an examina-
tion of one or more of the entities to the transaction:
(1) a question exists regarding the solvency or potential
solvency of the applicant or one or more of the financial institutions
or other entities involved in the transaction;
(2) a financial institution involved in the transaction has
not been examined by a state, federal, or foreign regulatory agency
within one year immediately preceding the date of submission of the
application;
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(3) a financial institution involved in the transaction has
numerous substantive violations cited in its last examination report,
or has a less than satisfactory regulatory rating;
(4) a question exists regarding the experience, ability,
standing, trustworthiness, or integrity of the existing or proposed
officers, directors, managers or managing participants of a party
involved in the transaction;
(5) a question exists whether a resulting state bank will
operate in compliance with the law;
(6) a question exists whether a resulting state bank will
be free from improper or unlawful influence or interference from its
principal shareholders with respect to operation in compliance with
the law;
(7) a question exists whether a resulting state bank will
have adequate capitalization;
(8) one or more of the parties to the transaction is under
regulatory restriction; or
(9) such other factors as determined in the sole discretion
of the banking commissioner.
§15.111. Waiver of Requirements.
The banking commissioner, in the exercise of sole discretion, reserves
the right to waive a requirement in this subchapter, unless specifically
required by the Act or other applicable provision of federal or state
law.
§15.112. Approval; Conditional Approval; Denial of Application;
Hearings.
(a) Approval, conditional approval, or denial. Except for
expedited filings governed by §15.103 of this title, the banking
commissioner shall approve or deny an application filed under this
subchapter on or before a date that is 60 days after the date the
application is accepted for filing pursuant to §15.4 of this title
(relating to Required Information and Abandoned Filings).
(b) Pre-decision hearing. The banking commissioner may, in
the exercise of discretion, before the expiration of the initial period for
decision provided by subsection (a) of this section, give the applicant
written notice that the banking commissioner will convene a hearing
for the purpose of obtaining evidence related to the application. Such
notice by the banking commissioner suspends the specified period for
approval or denial of an application, and the banking commissioner
shall approve or deny t he application on or before a date that is 30
days after the date the final proposal for decision resulting from the
hearing is provided to the banking commissioner and the applicant.
(c) Acceptance of conditional approval. The banking com-
missioner may, before the expiration of the initial period for decision
provided by subsection (a) of this section, give the applicant written
notice that the application has been approved subject to certain con-
ditions. The applicant shall provide the banking commissioner with
written confirmation of acceptance of the conditions on or before a
date that is 10 days after the date of notification to the applicant of
the conditional approval. An agreement entered into by the appli-
cant and the banking commissioner concerning conditional approval
is enforceable against the applicant and the bank. In the event an
applicant who has received conditional approval does not provide the
banking commissioner with written confirmation as required by this
subsection, consummation of the transaction constitutes confirmation
of commitment to the conditions imposed by the banking commis-
sioner and is considered for all purposes an agreement enforceable
against the applicant and the bank.
(d) Requests for hearing. An applicant may request a hearing
on or before a date that is 30 days after the effective date of notice of
denial or conditional approval of an application under this subchapter
by the banking commissioner. The request for hearing must be in
writing and state with specificity the reasons the applicant alleges that
the decision of the banking commissioner is in error. The applicant
has the burden of proof for each issue specified in the request for
hearing. The request for hearing and the banking commissioner’s
decision to deny or condition the application will be made a part of
the record.
(e) Hearings on denial of applications. Requests for hearing
under this subchapter will be forwarded to the administrative law
judge who shall enter appropriate orders and conduct the hearing on
or before a date that is 60 days after the date the request for hearing
was received, or as soon thereafter as is reasonably possible, under
Chapter 9 of this title (relating to Rules of Procedure for Contested
Case Hearings, Appeals, and Rulemaking) and the Government Code,
Chapter 2001. A proposal for decision, exceptions and replies
to such proposal for decision, the final decision of the banking
commissioner, and motions for rehearing are governed by Chapter
9 of this title (relating to Rules of Procedure for Contested Case
Hearings, Appeals, and Rulemaking). An applicant may not appeal
denial of an application or conditional approval of an application until
a final order is issued. After a hearing and final order, the applicant
may appeal the final order as provided in the Act, §3.009.
§15.113. Consummation of a Transaction.
A transaction under this subchapter must be consummated as pro-
posed in the application, in the agreement concerning conditional
approval, or as provided in a final order. An approved transaction
under this subchapter must be consummated within 12 months after
the date of approval by the banking commissioner unless an extension
is granted in writing. Until a transaction is consummated, the bank-
ing commissioner may alter, suspend, or withdraw approval should
an interim development warrant such action.
§15.114. Notification.
A notification by the banking commissioner under this subchapter
may be by registered or certified mail, return receipt requested, and
is complete when the notification is deposited in the United States
mail postage prepaid, return receipt requested, mailed to the address
furnished in the application. Notification may also be made in
person to the applicant, or to another person, financial institution,
foreign corporation or domestic corporation, or other entity subject
to this subchapter, by agent-receipted delivery or by courier-receipted
delivery to the address furnished in the application, or by telephonic
document transfer to the applicant’s telecopier number as furnished
in the application. Notice by telephonic document transfer served
after 6: 00 p.m. local time of recipient is considered as notice served
on the following day.
§15.115. Abandoned Filing.
The banking commissioner may determine an application under this
subchapter to be abandoned pursuant to §15.4 of this title (relating
to Required Information and Abandoned Filings).
§15.116. Confidentiality.
I formation obtained by the banking commissioner under this sub-
chapter is presumed to be public information unless such information
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is confidential under the Act, §2.101 et seq, and §3.111 of this title
(relating to Confidential Information), or under exceptions contained
in Government Code, Chapter 552. The applicant has the burden to
request confidential treatment for specified information, to segregate
and mark documents claimed to be confidential, and to specifically
reference the provision of law that allows confidential treatment.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Texas Department of Banking
Proposed date of adoption: March 27, 1997
For further information, please call: (512) 475-1300
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Subchapter G. Charter Amendments and Certain
Changes in Outstanding Stock
7 TAC §15.121
The Finance Commission of Texas (the commission) re-
proposes new §15.121, concerning acquisition by a state
bank of its own shares to be held as treasury stock. The
section is proposed to be in new Subchapter G entitled Charter
Amendments and Certa in Changes in Outstanding Stock.
The original proposal, as published in the September 3, 1996,
issue of the Texas Register (21 TexReg 8359), is withdrawn in
this issue of the Texas Register.
Under Texas Civil Statutes, Article 342-5.102 (Banking Act,
§5.102), a state bank may acquire its own shares to be held
as treasury stock only (i) if necessary to avoid or minimize a
loss on a loan or investment previously made in good faith, (ii)
with the consent of the banking commissioner, or as permitted
by rules adopted under the Banking Act. Further, treasury stock
may not be held by the bank for more than one year except with
the prior written approval of the banking commissioner. Historic
ally, treasury stock has been permitted solely for the purpose
of satisfying a state bank’s obligations under employee benefit
plans.
National banks were recently granted the authority to acquire
and hold treasury stock, see 12 Code of Federal Regulations
(CFR), §7.2020, through a revised interpretation of the inter-
action between 12 United States Code (USC), §59 and §83,
and may hold treasury stock indefinitely, so long as the busi-
ness purpose underlying the original acquisition remains valid.
However, under 12 USC, §59, a national bank must obtain the
approval of the Office of the Comptroller of the Currency (OCC)
and two -thirds of the outstanding shares of every class to ac-
quire treasury stock, and the acquisition is accounted for under
the par value method (see Accounting Research Bulletin Num-
ber 43) to simulate a constructive retirement of the stock. The
commission does not believe these additional restrictions are
necessary from a safety and soundness perspective and are
driven solely by historic peculiarities in the National Bank Act.
In determining that a state bank can acquire and hold treasury
stock beyond the limitations in the Banking Act, the commission
is mindful of considerations of competitive parity with national
banks as well as limitations on state bank powers imposed b y
federal law, see 12 USC, §1831a, and 12 CFR, Part 362.
The commission received two comments on the earlier pro-
posal, one from the Texas Bankers Association (TBA) and one
from the Independent Bankers Association of Texas (IBAT).
Both TBA and IBAT expressed support for the effort to ex-
pand the ability of state banks to hold treasury stock. TBA and
IBAT were both concerned that the application requirements
suggested the banking commissioner would be reviewing price,
contrary to a statement made in the preamble. The applica-
tion provisions have been rewritten to diminish this perception.
IBAT pointed to a lack of detail in what was meant by the term
book value. The term has been deleted.
TBA also was concerned that the required disclosure implied
that no other disclosures were required, an implication contrary
to applicable securities law. The disclosure provision has
been rewritten to reference generally applicable securities law
requirements.
Finally, TBA notes that the OCC has not issued comparable
rules or placed any specific requirements on national banks
acquiring treasury stock other than safety and soundness and
applicable securities law considerations. The agency disagrees
with the premise of the comment. A national bank will encounter
considerably more difficulty in acquiring treasury stock than
would a state bank under the proposal. As emphasized
by Interpretive Letter 747 published by the OCC (September
11, 1996), a share repurchase by a national bank must be
accomplished as a reduction in capital under 12 USC, §59,
which requires OCC and shareholder approval by a two-
thirds majority, and the holding of treasury stock must be for
a legitimate corporate purpose, including holding shares in
connection with an officer or employee stock option or bonus
plan, holding stock for sale as qualifying shares to a potential
director, or purchasing director qualifying shares upon the death
or resignation of a director if there is no ready market for the
shares. Repurchasing bank shares simply to accommodate the
estate planning or cash flow needs of a bank shareholder would
not qualify for an exception to 12 USC, §83.
A state bank will not need shareholder approval to acquire trea-
sury stock under the proposed section. Further, the agency
believes the "legitimate corporate purpose" test of the OCC is
unduly restrictive, driven by the need of the OCC to circumvent
a clear statutory prohibition. Safety and soundness considera-
tions require only that the bank be adequately capitalized.
The proposed section will authorize a state bank, with the prior
approval of the banking commissioner, to acquire and hold trea-
sury stock if the bank has adequate liquidity and equity capital
both before and after the acquisition and if the acquisition is not
made for speculation or as a means of evading a requirement
or obligation under federal or state banking laws. Approval may
be sought for an isolated transaction or for a continuing plan of
acquisition. A bank must comply with federal and state securi-
ties law in consummating the transaction, including a disclosure
of certain information regarding recent transactions to the per-
son from whom shares are being acquired. In that a sale of
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shares to the bank by a shareholder in this context is a volun-
tary transaction, the banking commissioner will make no deter-
mination regarding the fairness of the price offered or accepted.
Pricing information will be required in the application solely for
the purpose of evaluating the potential impact on a ban k’s liq-
uidity and equity capital. Finally, the commissioner’s approval
will not constitute a determination that the bank has complied
with applicable securities law.
The proposed section also permits treasury stock to be held
indefinitely so long as regulatory concerns do not arise. Banks
may use the par value method or the cost method of accounting
for treasury stock, as permitted by generally accepted account-
ing principles (see Accounting Research Bulletin Number 43),
although use of the cost method may avoid the reduction in
capital and certified surplus that would be required under the
par value method. Finally, banks are reminded that treasury
stock may no t be voted, directly or indirectly, at any meeting
of shareholders, and may not be counted in determining the to-
tal number of outstanding shares at any given time. Treasury
stock remains issued but not outstanding.
Everette D. Jobe, General Counsel, Texas Department of
Banking, has determined that for the first five-year period the
section is in effect, there will be no fiscal implication for state or
local government as a result of enforcing or administering the
section.
Mr. Jobe also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing this section is increased flexibility
for state banks with regard to internal corporate governance,
employee benefits, and capital formation, without risk to safety
and soundness. No net economic cost will result to persons
required to comply with the proposed section, and there will be
no effect on small businesses.
Comments on the proposed section may be submitted in writing
to Everette D. Jobe, General Counsel, Texas Department of
Banking, 2601 North Lamar Boulevard, Austin, Texas 78705-
4294. While all comments are welcome, comment is specifically
requested regarding the impact of the proposal on publicly
traded banks.
The new section is proposed under the Banking Act,
§1.012(a)(1) and (2), which authorize the commission to adopt
rules necessary or reasonable to implement and clarify the
Act and to preserve or protect the safety and soundness
of state banks. As required by the Banking Act, §1.012(b),
the commission considered the need to promote a stable
banking environment, provide the public with convenient, safe,
and competitive banking services, preserve and promote the
competitive parity of state banks with national banks and other
depository institutions in this state consistent with the safety
and soundness of state banks and the state bank system, and
allow for economic development within this state.
Texas Civil Statutes, Article 342-3.103 and Article 342-5.102,
are affected by this proposed new section.
§15.121. Acquisition and Retention of Shares as Treasury Stock.
(a) Permitted acquisition of treasury stock. Pursuant to Texas
Civil Statutes, Article 342-5.102, a state bank may acquire its own
shares to be held as treasury stock if the acquisition is necessary
to avoid or minimize a loss on a loan or investment previously
made in good faith or is made in compliance with this section.
An acquisition under the authority of this section may constitute an
isolated transaction or a continuing plan of acquisition and may not
be made for speculation or as a means of evading a requirement or
obligation under federal or state banking laws.
(b) Application. A state bank that desires to acquire its
own shares to be held as treasury stock under the authority of this
section shall file an application regarding its plan of acquisition with
the banking commissioner, setting forth or including as exhibits the
following:
(1) consistent with subsection (f) of this section, the pro
forma effects of the plan of acquisition on the bank’s liquidity and
equity capital, and disclosure of the basis for calculations, including:
(A) the price or price range per share at which the
shares will be acquired;
(B) the number of shares sought to be acquired,
expressed as a maximum; and
(C) the source of funds for the acquisition;
(2) the date by which the plan of acquisition will be
completed;
(3) a certified copy of a resolution duly adopted by the
board of directors, approving the plan of acquisition; and
(4) a current draft of the securities offering document or
other disclosure materials proposed to be delivered to shareholders
considering the sale of bank shares to the bank.
(c) Action on application. The banking commissioner shall
approve or deny the application not later than the 30th day after the
application is complete and accepted for filing pursuant to §15.4(b) of
this title (Relating to Required Information and Abandoned Filings),
and may impose conditions on an approved plan of acquisition,
including limitations on the number of shares to be acquired or a
condition that the approval expire as of a specified date. The banking
commissioner may deny the application if the banking commissioner
concludes that the bank’s plan of acquisition:
(1) will result in acquisition of treasury stock at an
aggregate cost in excess of its undivided profits, or may otherwise
threaten the adequacy of the bank’s equity capital or its liquidity;
(2) appears to be for speculation or a means of evading a
requirement or obligation under federal or state banking laws; or
(3) could otherwise place the bank in an unsafe or
unsound condition.
(d) Compliance with securities law.
(1) An issuer’s purchase of its own shares is a transaction
subject to the antifraud provisions of federal securities law, see 15
United States Code, §78j, 17 Code of Federal Regulations, §240.10b-
5, andSpector v. L Q Motor Inns, Inc., 517 F.2d 278 (5th Cir. 1975),
cert. denied, 423 U.S. 1055 (1976). Such a transaction is also subject
to the antifraud provisions of state securities law, see Texas Civil
Statutes, Article 581-33(B). Potential liability of the state bank to
the selling shareholder can therefore arise if the state bank withholds
or misrepresents material facts that the seller would have considered
important in making the decision to sell.
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(2) Approval of an application under this section by the
commissioner does not constitute a determination that the bank has
complied with applicable securities law.
(e) Retention of treasury stock. Notwithstanding Texas
Civil Statutes, Article 342-5.102(c), treasury stock acquired by a
state bank, whether to avoid or minimize a loss on a loan or
investment previously made in good faith or under an approved
plan of acquisition, may be held indefinitely as treasury stock;
provided that the banking commissioner may require a state bank
to cancel and retire all or part of shares held as treasury stock to the
status of authorized and unissued shares if the banking commissioner
concludes that holding treasury stock in the amount held by the bank
creates safety and soundness or other regulatory concerns.
(f) Accounting for treasury stock. A state bank shall account
for the acquisition and retention of treasury stock in accordance with
generally accepted accounting principles under either the cost method
or the par value method (see Accounting Research Bulletin Number
43), although use of the cost method may avoid the reduction in
capital and certified surplus that would be required under the par
value method. The method used for accounting for treasury stock
must be clearly reflected in the bank’s ac counting records.
(g) Status of treasury stock. Shares held by a state bank
as treasury stock may not be voted, directly or indirectly, at any
meeting of shareholders, and may not be counted in determining the
total number of outstanding shares at any given time.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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7 TAC §15.122
The Finance Commission of Texas (the commission)
re-proposes new §15.122, concerning parameters and require-
ments for approval of a reverse stock split transaction by a
state bank, to be administered by the banking commissioner
and the department of banking (collectively, the agency). The
original proposal, as published in the September 3, 1996, issue
of the Texas Register (21 TexReg 8361), is withdrawn in this
issue of the Texas Register.
In a reverse stock split, some number of issued shares are
amalgamated into a single share by means of an amendment
to the articles of association, and a shareholder who holds
fewer than the number designated to become one share will,
after the reverse split, hold a fraction of a share. A common
condition of such a transaction is that a fractional shareholder
must accept cash for the fractional share at its fair value.
Consequently, the device is favored by business corporations
as a means of forcing minority shareholders to sell their shares
to the corporation, thereby consolidating control in the hands
of the majority shareholders. In some states, such transactions
give rise to appraisal rights for dissenting shareholders in order
to obtain a judicial determination of fair value, but not in Texas.
If appraisal rights apply to a transaction, such remedies are gen-
erally exclusive in the absence of fraud, see Texas Business
Corporation Act, Article 5.12(G). In the absence of appraisal
rights, courts are generally more protective of the affected mi-
nority, and will require a business purpose independent of the
mere desire to eliminate the minority in order to sanction the
corporation’s termination of the interest of minority sharehold-
rs, see Zauber v. Murray Savings Association, 591 S.W.2d
932, 937-938 (Tex. Civ. App.–Dallas 1979), writ ref’d n.r.e. per
curiam , 601 S.W.2d 940 (Tex.1980). An unfairly low price or
unfair dealing with the minority shareholders tends to indicate
that a true corporate purpose is absent from a transact ion pri-
marily designed to benefit the majority shareholders.
The law thus appears to encourage a fair price and fair
dealing for the minority but to discourage interference with
the valid business purposes of the corporation itself, viewed
as an entity distinct from the majority. Fair price must be
determined by assessing all relevant factors to the corporation’s
economic and financial prospects, including its assets, market
value, earnings, future prospects, and other elements that
could affect the intrinsic or inherent value of a corporation’s
stock, exclusive of any element of value arising from the
accomplishment or expectation of the proposed transaction.
Fair dealing embraces questions of when the transaction was
timed, how it was initiated, structured, negotiated, disclosed
to the directors, and how the approvals of the directors and
shareholders were obtained. The test for fairness is not that
clearly bifurcated between fair dealing and fair price; a fair
price as the predominant factor appears to often be sufficient for
finding fairness, regardless of some technical or minor failures
with regard to fair dealing.
A Texas business corporation can engage in a reverse stock
split. Texas Business Corporation Act (TBCA), Article 4.01,
provides that a corporation can amend its articles of incorpo-
ration in any respect provided its articles of incorporation as
amended contain only lawful provisions. If a change in shares
is to be made, the articles should also contain provisions neces-
sary to effect the change. A reverse stock split constitutes such
a change. Subject to the equitable considerations discussed in
previous paragraphs, TBCA, Article 2.20, allows the corporation
considerable leeway in dealing with fractional shares once the
reverse split has been accomplished. A corporation may, for
example, pay the fair value of fractional shares in lieu of dis-
tributing fractional shares. It may also issue scrip entitling the
holder to receive a full share when the holder tenders enough
scrip to equal a full share. Scrip may also be issued subject
to conditions, including (i) that the scrip will become void if no
t exchanged for a certificate representing a full share before a
specified date; (ii) that the corporation may sell the shares for
which the scrip is exchangeable and distribute the proceeds to
the holders of the scrip; or (iii) any other conditions the board
of directors determines advisable.
Texas Civil Statutes, Article 342-3.007(a) (Banking Act,
§3.007(a)), states that the TBCA applies to state banks to the
extent not inconsistent with the Banking Act or with the proper
business of a state bank. Under the Banking Act, §3.101(a), a
state bank may amend its articles of association for any lawful
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purpose. TBCA, Article 4.01 and Article 2.20, when considered
in light of judicially imposed, equitable restrictions, do not
appear to be inconsistent with the Banking Act. However,
the agency believes that questions of business purpose, fair
pricing, and fair dealing must be addressed in the application
context. Litigation arising out of perceived unfairness to the
minority has the potential to adversely affect the safety and
soundness of the bank.
In determining that the proper business of a state bank could
include the ability to engage in a reverse stock split, the
agency is mindful of considerations of competitive parity with
national banks as well as limitations on state bank powers
imposed by federal law, see 12 United States Code (USC),
§1831a. The ability of a national bank to engage in a reverse
stock split appears to be comparable to general corporate law
as discussed in the preceding paragraphs, see Bloomington
National Bank v . Telfer, 916 F.2d 1305 (7th Cir. 1990) (12
USC, §83, prohibits a reverse stock split designed solely to
merge out minority shareholders, notwithstanding availability of
12 USC, §59). The Office of the Comptroller of the Currency
(OCC) approved m any reverse stock splits for the sole purpose
of eliminating the minority before the Bloomington National Bank
decision and now appears to have a general policy prohibiting
reverse stock splits, subject to exceptions. A national bank
seeking to implement a reverse stock split must demonstrate to
the OCC that the transaction is not for the purpose of forcing
minority shareholders to relinquish their interests in the bank. If
a national bank purchases fractional shares in connection with
a reverse stock split, it is required to do so at the market (not
book) value of the stock provided an established and active
market in the bank’s stock exists or, in the absence of such
a market, on a reliable and disinterested determination as to
the fair mark et value of the stock if such stock is available.
According to the OCC, if an independent appraisal is required, it
should form the exclusive basis for the amount of compensation
paid for fractional interests, see 7 CFR, §7.2023.
The proposed section requires a state bank to submit a detailed
application with accompanying documents to the banking com-
missioner. Under proposed subsection (d), the commissioner
will require that the reverse stock split be for valid business
purposes of the bank itself, viewed as an entity distinct from its
affiliates, and be accomplished through fair dealing with and a
fair price to unaffiliated shareholders. As proposed, the banking
commissioner may impose conditions on approval, including a
condition that an independent appraisal report be obtained re-
garding the value of the unaffiliated shareholders’ shares, ex-
clusive of any element of value arising from the accomplishment
or expectation of the proposed transaction, and without minority
discount.
Proposed §15.122(e) exempts from the scope of the rule any
reverse stock split that will not result in fractional shares, that
can reasonably be characterized as voluntary on the part of
all shareholders, as specified in that subsection, or that is
exempted by the banking commissioner on written application.
Everette D. Jobe, General Counsel, Texas Department of
Banking, has determined that for the first five-year period the
section is in effect, there will be no fiscal implication for state or
local government as a result of enforcing or administering the
section.
Mr. Jobe also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing this section is the clarification of highly
complex statutory standards to aid the industry in compliance.
No net economic cost will result to persons required to comply
with the proposed section, and there will be no effect on small
businesses.
Comments on the proposed section may be submitted in writing
to Everette D. Jobe, General Counsel, Texas Department of
Banking, 2601 North Lamar Boulevard, Austin, Texas 78705-
4294. While all comments are welcome, comment is specifically
requested regarding the impact of the proposal on publicly
traded banks.
The new section is proposed under the Banking Act,
§1.012(a)(1) and (2), which authorize the commission to adopt
rules necessary or reasonable to implement and clarify the
Act and to preserve or protect the safety and soundness
of state banks. As required by the Banking Act, §1.012(b),
the commission considered the need to promote a stable
banking environment, provide the public with convenient, safe,
and competitive banking services, preserve and promote the
competitive parity of state banks with national banks and other
depository institutions in this state consistent with the safety
and soundness of state banks and the state bank system, and
allow for economic development within this state.
Texas Civil Statutes, Articles 342-3.103 and Article 342-4.101,
are affected by this proposed new section.
§15.122. Amendment of Articles to Effect a Reverse Stock Split.
(a) Definitions. The following words and terms when used
in this section shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Act–The Texas Banking Act, Texas Civil Statutes,
Articles 342-1.001 et seq.
(2) Affiliate–For purposes of this section only, a person
that directly or indirectly through one or more intermediaries controls,
is controlled by, or is under common control with a state bank seeking
to effect a reverse stock split. A person who is not an affiliate of the
state bank at the commencement of its reverse stock split will not
be considered an affiliate of the bank prior to the completion of the
reverse stock split.
(3) Appraisal report–A report, opinion (other than an
opinion of counsel), or appraisal from an outside party which is
materially related to the reverse stock split, including a report,
opinion, or appraisal relating to the consideration or the fairness of
the consideration to be offered to shareholders in connection with the
reverse stock split or the fairness of such transaction to the state bank
or to unaffiliated shareholders.
(4) Reverse stock split–An amendment to the articles of
association of a state bank that achieves a reduction in the number of
issued shares of such bank by requiring exchange of all issued shares
in a particular class for a proportionately smaller number of shares,
generally with a proportionately increased par or stated value. The
equity capital of the state bank remains substantially the same.
(5) Share–A unit representing ownership of at least part
of the proprietary interests of a state bank, whether or not divided or
subdivided by means of classes, series, relative rights, or preferences;
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and includes a stock or similar security; or a security convertible, with
or without consideration, into such a security, or carrying a warrant
or right to subscribe to or purchase such a security; or such warrant
or right; or another security determined by the banking commissioner
to be an equity security pursuant to the Act, §1.002(a)(9)(B).
(6) Unaffiliated shareholder–A shareholder of a share
subject to a reverse stock split who is not an affiliate of the state
bank that issued the share.
(b) Procedure. Pursuant to the Act, §3.101, to effectuate a
reverse stock split in compliance with this section, a state bank shall:
(1) obtain the approval of its shareholders as required by
law; and
(2) obtain the approval of the banking commissioner
pursuant to subsection (d) of this section, by filing an application
setting forth the information and documents required by subsection
(c) of this section and the filing fee required by §15.2 of this title
(relating to Filing Fees and Cost Deposits).
(c) Application. A state bank proposing a reverse stock
split transaction shall file with the banking commissioner a written
application seeking approval of the proposed amendment to its articles
of association, stating the results of the vote of share holders regarding
the proposed reverse stock split and stating the percentage of shares
of unaffiliated shareholders that were voted in favor of the proposed
reverse stock split, or undertaking to supplement the application
after conditional approval is obtained to provide shareholder approval
information, setting forth or including as exhibits the following:
(1) the original and one copy of the proposed amendment
to the articles of association, to be processed in the manner required
by the Act, §3.101(d), and a description of the material terms of the
proposed reverse stock split, including terms or arrangements relating
to any shareholder of the state bank which are not identical to those
relating to other shareholders of the same class;
(2) any plan or proposal of the state bank, regarding
activities or transactions which are to occur after the reverse stock
split which relate to or would result in:
(A) an extraordinary corporate transaction, such as a
merger, reorganization, or liquidation, involving the state bank or any
of its subsidiaries;
(B) a sale or transfer of a material amount of assets
of the state bank or any of its subsidiaries;
(C) a change in the present board of directors or
management of the state bank, including a plan or proposal to change
the number or term of directors, to fill an existing vacancy on the
board or to change a material term of the employment contract of a
n executive officer;
(D) a material change in the present dividend rate or
policy or indebtedness or capitalization of the state bank;
(E) any other material change in the state bank’s
corporate structure or business;
(3) the corporate purpose or purposes of the state bank
for the reverse stock split, and alternative means, if any, considered
by the state bank to accomplish such purposes and the reasons for
their rejection, and the reason for choosing the structure o f a reverse
stock split and for undertaking such transaction at this time;
(4) a certified resolution of the board of directors of the
state bank approving the proposed amendment to the articles of
association, accompanied by a statement whether or not the board
of directors of the state bank reasonably believes that the reverse
stock split is fair or unfair to unaffiliated shareholders that:
(A) identifies each director, if any, that dissented to
or abstained from voting on the merits of the reverse stock split, and
describes, if known to the state bank after making reasonable inquiry,
the reasons for each dissent or abstention, and
(B) states the number and percentage of disinterested
directors that voted in favor of the proposed reverse stock split;
(5) whether or not the state bank obtained an appraisal
report and, if an appraisal report was obtained, a copy of the appraisal
report. To the extent not addressed in the appraisal report, the state
bank shall disclose:
(A) the identity, qualifications, and method of selec-
tion of the outside party that prepared the appraisal report, any ma-
terial relationship between the outside party or its affiliates and the
state bank or its affiliates which existed during the past two years
or is mutually understood to be contemplated, and any compensation
received or to be received as a result of such relationship;
(B) a summary of the performance of such appraisal
report, including the procedures followed, the findings and recom-
mendations, the bases for and methods of arriving at such findings
and recommendations, instructions received from the state bank, and
an y limitation imposed by the state bank on the scope of the inves-
tigation; and
(C) whether such appraisal report will be made
available for inspection and copying at the home office of the state
bank during its regular business hours by any shareholder of the state
bank or such shareholder’s representative who has been so designated
in writing;
(6) with respect to the class of shares to which the reverse
stock split relates, the aggregate amount and percentage of shares
beneficially owned by any pension, profit sharing, or similar plan of
the state bank, and by each officer, director, principal shareholder,
and subsidiary of the state bank;
(7) with respect to any purchases of such shares made by
the state bank since the commencement of the bank’s second full
fiscal year preceding the date of the application, the amount of such
shares purchased, the range of prices paid for such shares, an d the
average purchase price for each quarterly period of the bank during
such period;
(8) to the extent known to the state bank after reasonable
inquiry, any transaction in the class of shares subject to the proposed
reverse stock split that was effected during the past 60 days by
the state bank or by an officer, director, principal shareholder, or
subsidiary of the state bank, including the identity of the person
who effected the transaction, the date of the transaction, the amount
of shares involved, the price per share, and where and how the
transaction was effected;
(9) to the extent known to the state bank after reasonable
inquiry, a description and/or a copy of any contract, arrangement,
understanding, or relationship (whether or not legally enforceable) in
connection with the reverse stock split between the state bank (or
an officer, director, principal shareholder, or subsidiary of the state
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bank) and any person with respect to any shares of the state bank
(including a contract, arrangement, understanding, or relationship
concerning the transfer or the voting of any such shares, joint
ventures, loan, or option arrangements, puts or calls, guaranties of
loans, guaranties against loss or the giving or withholding of proxies,
consents, or authorizations), naming the persons with whom such
contracts, arrangement s, understandings, or relationships have been
entered into and giving the material provisions thereof, including
such information for any of such shares that are pledged or otherwise
subject to a contingency, the occurrence of which would give another
person the power to direct the voting or disposition of such shares,
except that disclosure of standard default and similar provisions
contained in loan agreements need not be included;
(10) to the extent known to the state bank after reasonable
inquiry, whether or not any officer, director, principal shareholder, or
subsidiary of the state bank has made a recommendation in support
of or opposed to the reverse stock split and, if so, t he reasons for
such recommendation;
(11) whether or not appraisal rights are being voluntarily
accorded by the state bank to shareholders in connection with the
reverse stock split and whether or not any provision has been or
will be made to allow unaffiliated shareholders to obtain counsel or
appraisal services at the expense of the state bank and, if so, a detailed
description of such appraisal rights or counsel or appraisal services;
(12) a reasonably itemized statement of all expenses
incurred or estimated to be incurred in connection with the reverse
stock split, including filing fees, legal, accounting, and appraisal fees,
solicitation expenses, and printing costs, and disclosure of the person
who has paid or will be responsible for paying such expenses;
(13) the proxy statement furnished to shareholders of the
state bank in connection with obtaining shareholder approval for the
reverse stock split, or a draft of the proxy statement to be furnished
to shareholders in the event approval of the banking commissioner is
sought prior to a shareholder vote; and
(14) such other information that the banking commis-
sioner requires to be included in the particular application as con-
sidered necessary to an informed decision to approve or reject the
proposed amendment effectuating a reverse stock split.
(d) Standards for approval.
(1) The banking commissioner shall process the proposed
reverse stock split in accordance with the Act, §3.101(d). The bank-
ing commissioner shall require that the reverse stock split be for
valid business purposes of the bank itself, viewed as an entity dis-
tinct from its affiliates, and be accomplished through fair dealing
with and a fair price to unaffiliated shareholders. The banking com-
missioner may impose conditions on approval, including a condition
that an independent appraisal report be obtained regarding the value
of the unaffiliated shareholders’ shares, exclusive of any element of
value arising from the accomplishment or expectation of the proposed
transaction, and without minority discount. Share value determined
by an independent and properly prepared appraisal report that is fully
disclosed to bank shareholders will be presumed to be a fair value un-
less extenuating circumstances to the contrary are specifically noted.
(2) In the event approval of the banking commissioner
is obtained prior to approval by shareholders, the state bank shall
file a statement with the banking commissioner certifying that any
future event or condition upon which the approval of the transaction
was conditioned has been satisfied and the date that each such
condition was satisfied. Upon receipt of such statement, the banking
commissioner shall file the approved amendment to the articles of
association in accordance with the Act, §3.101(d ).
(3) An issuer’s purchase of its own shares is a transaction
subject to the antifraud provisions of federal securities law, see 15
United States Code, §78j, 17 Code of Federal Regulations, §240.10b-
5, andSpector v. L Q Motor Inns, Inc., 517 F.2d 278 (5th Cir. 1975),
cert. denied, 423 U.S. 1055 (1976). Such a transaction is also subject
to the antifraud provisions of state securities law, see Texas Civil
Statutes, Article 581-33(B). Potential liability of the state bank to
the selling shareholder can therefore arise if the state bank withholds
or misrepresents material facts that the seller would have considered
important in making the decision to sell. Consequently, a state bank
must disclose to the shareholders in writing, prior to or simultaneously
with the written notice of the shareholders meeting, all material
information necessary to an informed decision regarding the proposed
reverse stock split. If the reverse stock split involves publicly traded
shares and is subject to 15 Code of Federal Regulations, §240.13e-
3, the registration statement required by federal law is considered to
satisfy this disclosure obligation. Approval of an application under
this section by the banking commissioner does not constitute a de
termination that the bank has complied with applicable securities law.
(e) Exemptions.
(1) This section does not apply to a reverse stock split
that:
(A) will not result in fractional shares;
(B) permits each shareholder to choose to cash in the
resulting fractional share by selling it to the state bank or to round
up to the next highest whole share by purchasing fractional interests,
provided that:
(i) the specified sale and purchase prices are equiv-
alent and reasonable; and
(ii) no fractional share resulting from the reverse
stock split is less than 10% of a full share;
(C) is adopted by means of a unanimous written
consent of shareholders; or
(D) the banking commissioner expressly exempts
after written application as not within the purposes of this section.
(2) The availability of an exemption from the require-
ments of this section does not relieve a state bank from its obligation
to comply with applicable securities law.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Chapter 29. Sale of Checks Act
7 TAC §29.2
The Finance Commission of Texas (the "commission") pro-
poses an amendment to §29.2, concerning fees and assess-
ments under the Sale of Checks Act, Texas Civil Statutes, Ar-
ticle 489d (the Act).
New §29.2 was recently adopted and published in the Septem-
ber 3, 1996, issue of the Texas Register (21 TexReg 8457).
The agency at the time rejected numerous comments to the ef-
fect that large licensees were being forced to overly subsidize
s maller licensees. After further review, the agency believes
an adjustment is necessary to diminish the disproportionate im-
pact of the fee structure. In assessing the fiscal impact of the
original proposal, ultimately adopted, the agency concluded that
the cost of compliance would not increase for a small licensee
but would increase approximately $4,600 per year for a large
licensee.
Section 29.2 establishes fees and assessments in amounts
sufficient for administering the Act and provides for recovery
of the full cost of the financial audit from the sale-of-checks
licensee. Under the Act, §9B(b), financial audits are funded at
the sole cost and expense of the licensee.
As adopted, §29.2 permits the department to collect an annual
financial audit fee from each licensee, with limited exception, in
an amount not less than $2,000 or more than $10,000 in a fiscal
year, assessed at a rate not greater than $0.018 per $1, 000 of
money orders, travelers checks and other payment instruments
sold and transmission money received by the licensee within
Texas. The proposed amendment will permit the department
to collect an annual financial audit fee from each licensee, with
li mited exception, in an amount not less than $2,500 or more
than $8,000 in a fiscal year, assessed at a rate not greater than
$0.02 per $1,000 of money orders, travelers checks and other
payment instruments sold and transmission money received by
the lice nsee within Texas.
Stephanie Newberg, Director of Special Audits, Texas Depart-
ment of Banking, has determined that for the first five-year pe-
riod these changes are in effect, there is no fiscal implication
for state or local government as a result of enforcing or admini
stering the changes.
Ms. Newberg also has determined that, for each year of the
first five years the amended section is in effect, the public
benefit anticipated as a result of its adoption will be that the
cost of regulating the sale-of-checks industry under the Act will
be more proportionately borne by all licensees under the Act.
For the first five-year period these changes are in effect, the
average cost of compliance will increase by $500 per year, or
$13 per employee, for a small business over the cost under
exist ing §29.2, and decrease by $2,000 per year, or $7.00
per employee, for a large business. As compared to the fee
structure in place prior to the adoption of §29.2 in August
of 1996, the average annual cost of compliance by a small
business will increa se by $13 per employee and the cost of
compliance by a large business increased by $16 per employee.
An overall increase in aggregate fees was required to fully fund
the cost of administering the Act.
Comments on the proposed amendment may be submitted in
writing to Stephanie Newberg, Director of Special Audits, Texas
Department of Banking, 2601 North Lamar Boulevard, Austin,
Texas 78705-4294.
The amendment is proposed under Texas Civil Statutes, Article
489d, §9E, which authorize the commission to adopt rules
necessary for the enforcement and orderly administration of the
Act.
Texas Civil Statutes, Article 489d, are affected by the proposed
amendment to §29.2.
§29.2. Fees and Assessments.
(a)-(c) (No change.)
(d) Financial audit fees. The department shall annually assess
each licensee a financial audit fee for one financial audit, not to
exceed$8,000[$10,000] in a fiscal year, at a rate of not more than
$0.02[$0.018] per $1,000 of the a mount of money orders, travelers
checks, and other payment instruments sold and transmission money
received by the licensee within the state of Texas, based on the total
dollar amount of transactions reflected in the examination report or
annual renewal filing, whichever is more recent. The department may
levy this fee in quarterly or fewer installments in such periodically
adjusted amounts as reasonably appear necessary to defray the costs
of financial audit and the administration of the Act. If the financial
audit fee computed in this manner is less than$2,500 [$2,000], a
minimum financial audit fee of$2,500 [$2,000] will be levied and
collected. In addition to the financial audit fee, each licensee shall
reimburse the departme nt for all travel costs related to the financial
audit. If more than one financial audit of a license is required in the
same fiscal year as a result of the licensee’s failure to comply with
the Act or this chapter or as a result of its failure to compl y with
departmental requests in furtherance of the department’s regulatory
responsibilities under the Act or this chapter, an additional fee of
$500 per day, plus associated travel costs, will be assessed against
the licensee for each examiner assigned t o an additional financial
audit. Financial audit fees may be decreased if the commissioner
determines that a lesser sum than otherwise would be collected is
required to administer the Act.
(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Proposed date of adoption: March 27, 1997
For further information, please call: (512) 475-1300
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 3. Memorandums of Understanding With
Other State Agencies
22 TexReg 1302 February 4, 1997 Texas Register
25 TAC §3.41
The Texas Department of Health (department) proposes new
§3.41, concerning its activities with the Texas Health Care Infor-
mation Council (council). Specifically, the section defines terms
commonly used in working with the council, specifies contract-
ing requirements between the department and the council, sets
forth parameters for data submission and collection by the de-
partment on behalf of the council, establishes the authority of
the department to inspect records of data sources, defines con-
fidential data, and sets penalties for release of confidential data.
House Bill 1048, 74th Legislature, 1995, created the council
(Texas Health and Safety Code, Chapter 108) and authorizes
the Texas Board of Health (board) to adopt rules regarding its
activities with the council.
Dora A. McDonald, Chief, Bureau of State Health Data and
Policy Analysis, has determined that for the first five-year period
the section is in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering the
section as proposed.
Ms. McDonald has also determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of administering the section will be to avoid
unnecessary duplication of data collection and administrative
duties. There is no effect on small businesses. There is no
additional economic cost to persons who may be required to
comply with the section as proposed. The economic costs to
hospitals and other health care providers required to provide
data have been identified in council rules. There is no
anticipated impact on local employment.
Comments on the proposal may be submitted to Dora A.
McDonald, Chief, Bureau of State Health Data and Policy
Analysis, Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756, (512) 458-7261; fax (512) 458-7344.
Comments will be accepted for 30 days following publication
of this proposal in the Texas Register.
The new section is proposed under the Health and Safety
Code, Chapter 108, which requires that the board adopt rules
concerning the inspection of documents, and its contract with
the Texas Health Care Information Council; and §12.001, which
provides the board with the authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.
The new section affects the Health and Safety Code, Chapter
108.
§3.41. Contract with the Texas Health Care Information Council.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise.
(1) Council - Texas Health Care Information Council.
(2) Data - Information collected under the Health and
Safety Code, Chapter 108, relating to the Texas Health Care
Information Council.
(3) Department - Texas Department of Health.
(b) Contract with the Texas Health Care Information Council.
(1) The department shall enter into a contract(s) with the
council.
(2) The contract(s) will specify the duties of, and the
reimbursement to be received by, the department for:
(A) performing data collection specified in the Health
and Safety Code, Chapter 108, and rules of the council authorized by
that chapter;
(B) providing administrative and legal support to the
council, as described in subsection (e) of this section;
(C) assisting in the preparation of, and submitting the
council’s budget request to the legislature; and
(D) performing other services negotiated by the
parties.
(3) The contract(s) shall coordinate administrative respon-
sibilities with the council to avoid unnecessary duplication of the col-
lection of data and other duties.
(4) The contract(s) shall be governed by the Interagency
Cooperation Act, Texas Government Code, Chapter 771.
(c) Data submission and collection.
(1) The department, or an entity it shall select, is estab-
lished as the single collection point for receipt of data from providers.
With the approval of the council and the commissioner, the depart-
ment may transfer collection of any data required to be collected by
the department under any law to the statewide health care data col-
lection system.
(2) The department shall work with the council and
the Texas Department of Information Resources to develop and
implement the statewide health care data collection system and
maintain consistency with the standards of the Texas Department of
Information Resources.
(3) The department shall give the council access to data
collected by the department on written request of the council.
(d) Review powers of the department.
(1) The department may inspect documents and records
used by data sources that are required to provide data and reports
required by the Health and Safety Code, Chapter 108, subject to the
following.
(A) All data collected and used by the department
and the council under Chapter 108 are subject to the confidentiality
provisions and criminal penalties of :
(i) the Health and Safety Code, §311.037, relating
to confidential data submitted to the department under the hospital
data reporting and data system;
(ii) the Health and Safety Code, §81.103, relating
to the confidentiality of information relating to acquired immune
deficiency syndrome and related disorders; and
(iii) the Medical Practice Act, Texas Civil Statutes,
Article 4495b, §5.08, relating to physician-patient communication.
(B) A person who knowingly or negligently releases
data in violation of the Health and Safety Code, Chapter 108, is liable
for a civil penalty of not more than $10,000.
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(2) The department may compel providers to produce
accurate documents and records of data.
(e) Administrative support.
(1) The department shall process the necessary paperwork
including, but not limited to, staff leave documentation, travel
reimbursement processing for council members and staff, and payroll
processing for staff. Payroll will be approved in writing by council.
Travel vouchers will be completed by council staff and forwarded to
the department.
(2) The department shall process all purchase requests
upon written approval by the council and subsequent written noti-
fication to the department. Purchases will be in the name of the
council.
(3) The department shall post all vacant council positions
and accept all applications from applicants. The department shall pro-
vide other administrative human resources assistance to accomplish
the council’s hiring of its staff; however; the council shall screen, in-
terview and select its staff. The department shall advise the council
on relevant state personnel policies and procedures, as requested.
(4) The department shall process budget revisions and
perform other budget management activities upon written request
from the council.
(5) The department shall provide computer systems sup-
port and technical assistance upon written request from the council.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: March 7, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 127. Registry for Providers of Health-
Related Services
25 TAC §127.2, §127.4
The Texas Department of Health proposes amendments to
§127.2 and §127.4, concerning the registry for providers of
health-related services. The amendments approve the orthotist
and prosthetist occupations for inclusion on the registry and
establish the fee for application by an individual for placement
on the registry.
Bernie Underwood, C.P.A., Chief of Staff, Associateship for
Health Care Quality and Standards, has determined that for
the first five-year period the sections are in effect, there will
be minimal fiscal implications for state government as a result
of enforcing or administering the sections as proposed. The
cost to state government of administering the registry with
additional orthotist and prosthetist occupations will be recovered
by revenues from fees. There will be no fiscal implications for
local government.
Ms. Underwood also has determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be to
identify health-related service individuals who should be listed
on the registry. There is no anticipated cost or effect on small
businesses. The anticipated economic costs to persons who
voluntarily register according to the sections as proposed will
be the fees as set out in the rules. There will be no anticipated
effect in local employment.
Comments on the proposal may be submitted to Debbie
Bradford, Director of Programs, 1100 West 49th Street, Austin,
Texas 78756-3183, telephone number 512/834-6661. Public
comments will be accepted for 30 days after publication of the
sections in the Texas Register.
The amendments are proposed under Health and Safety Code,
§12.014, which provides the Texas Board of Health with the
authority to adopt rules establishing a registry, setting fees, and
administering the registry; and the Health and Safety Code,
§12.001, which provides the Texas Board of Health with the
authority to adopt rules for the performance of every duty
imposed by law on the Texas Board of Health, the Texas
Department of Health, and the Commissioner of Health.
The amendments will affect the Health and Safety Code,
§12.014.
§127.2. Approved Occupationsand Eligibility.
(a) Approved occupations.
(1) The occupation of medical laboratory practitioner is
approved for inclustion on the registry.
(2) The occupation of orthotist is approved for inclu-
sion on the registry.
(3) The occupation of prosthetist is approved for
inclusion on the registry.
(b) Regulatory disclaimer.
(1) Inclusion of an occupation of providers of a specific
health-related service on a registry does not constitute an evaluation
of a provider’s training or competency or a regulation of the scope of
the practice of the provider, and is not a requirement that a provider
within the included occupation actually register. [Placement on the
registry is voluntary.]
(2) [(c)] A person placed on the registry may not represent
in any manner that the person is licensed, certified, inspected or
otherwise regulated by the Texas Department of Health (department).
A person in violation of this subsection may be referred to the
appropriate governmental agency for action under the Deceptive
Trade Practices Act, Business and Commerce Code, Chapter 17, or
other applicable law.
(3) Placement on the registry is voluntary.
(c) Eligibility for approved occupations set out in subsec-
tion (a) of this section.
(1) [(d)] A medical laboratory practitioner is eligible for
placement on the registry if the person is a clinical laboratory direc-
tor, a clinical laboratory supervisor, a medical technologist (clinical
laboratory scientist), a medical laboratory technician (clinical techni-
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cian), or any other individual who performs technical procedures in
a clinical laboratory.
(2) An orthotist is eligible for placement on the
registry if the person provides care to patients with congenital
and/or traumatic disabling conditions of the musculoskeletal
structure of the body by evaluating, designing, fabricating, fitting
and aligning orthopedic braces.
(3) A prosthetist is eligible for placement on the
registry if the person provides care to patients with partial or total
absence of a limb by evaluating, designing, fabricating, fitting and
aligning artificial limbs.
§127.4. Fees.
(a) The schedule of fees shall be as follows:
(1) medical laboratory practitioner (initial application) -
$30; [and]
(2) annual reapplication (any category) - $30;[.]
(3) orthotist (initial application) - $30; and
(4) prosthetist (initial application) - $30.
(b) - (c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: March 7, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS
Part I. Texas Department of Public Safety
Chapter 31. Standards for an Approved Motorcy-
cle Operator Training Course
37 TAC §§31.1–31.10
The Texas Department of Public Safety proposes amendments
to §§31.1 - 31.10, concerning standards for an approved
motorcycle operator training course. Amendment to §31.1
changes the definition for the mobile site sponsor to indicate
that they are contracted by the department to perform whereas
they used to fall under a letter of agreement and adds "safety"
to the motorcycle operator training program as per the legal
name of the program. Section 31.2 amends program sponsor
wording per the Texas Transportation Code. Section 31.3 is
amended reflecting the program sponsor wording and changes
the Texas Education Agency to the Department of Public Safety
as the agency that establishes driving record standards for
school bus drivers. Amendment to §31.4 changes the pre-
course educational requirement for minors from 32 hours to
6 hours and identifies those documents which are allowed as
proof of the pre-course educational requirements. The title
of §31.5 is amended and the section is changed to allow
either the instructor or chief school official to sign the MSB-
8. Section 31.6 is amended by removing the requirement for
the Motorcycle RiderCourse: Riding and Street Skills, Module
18, from the department-approved basic motorcycle operator
training course. Section 31.7 is amended to allow the use
of student-owned mopeds, motor-driven cycles, or motorcycles
without the capability to shift gears in the basic course if needed
for a physically challenged student in order to comply with the
Americans With Disability Act. Section 31.8 is amended to
reflect the proper legal references. Section 31.9 is amended to
parallel the codified law. Amendment to Section 31.10 changes
the section title and removes all references to program director.
Tom Haas, Chief of Finance, has determined that for each year
of the first five-year period the rules are in effect there will be
no fiscal implications as a result of enforcing or administering
the rules. There will be no fiscal implications for state or local
government as a result of enforcing or administering the rules.
Mr. Haas also has determined that for each year of the first five
years the rules are in effect the public benefit anticipated as a
result of enforcing the rules will be an upgrading of standards
to ensure the public of quality motorcycle operator training.
There is no anticipated cost to persons who are required to
comply with the sections as proposed. There are no anticipated
economic costs to small or large businesses.
Comments on the proposal may be submitted to John C. West,
Jr., Chief of Legal Services, Texas Department of Public Safety,
Box 4087, Austin, Texas 78773-0001, (512) 424-2890.
The amendments are proposed pursuant to Texas Government
Code, §411.006(4), which authorizes the director of the De-
partment of Public Safety to adopt rules, subject to commission
approval, considered necessary for the control of the depart-
ment; and Texas Transportation Code, §662.009.
Texas Government Code, §411.006(4) and Texas Transporta-
tion Code, §662.009 are affected by these proposed amend-
ments.
§31.1. Definitions.
The following words and terms when used in this chapter have the
following meanings unless the context indicates otherwise.
Mobile site sponsor - A public or private entity bound bycontract[a
letter of agreement] tolocally administer the motorcycle operator
training program in locations serviced by the department’s
mobile training unit. [advertise for and enroll students, pay for
insurance, and provide a facility for the riding portion of the course.]
The department provides thecourse[remaining] equipment, material,
and instructional staff [for the course]. In its role as a mobile site
sponsor, this entity is not an agent, servant, or employee of the
department or the state of Texas.
Motorcycle operator trainingand safety program - The motorcycle
operator training and safety program provides information and
courses in knowledge, skills, and safety relating to the operation
of motorcycles to all motorcyclists in this state. It also provides
information to the general public on sharing the roadway with
motorcycles.
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§31.2. Program Sponsor.
(a) A person may not offer training in motorcycle opera-
tion for a consideration unless the person is licensed by, or con-
tracts with the department.[No individual, association, partnership,
corporation, or educational or governmental agency may sponsor or
offer training in motorcycle operation to the public for tuition, consid-
eration, or fee without authorization from the department. To qualify
for authorization, a sponsor must be approved by the department
through a current contract for a permanent site sponsor or letter of
agreement for a mobile site sponsor.] Approvalfor a license or con-
tract will be denied unless a sponsor applicant meets the following
requirements. The applicant must demonstrate the capacity to register
students, collect and account for tuition and state reimbursements as
appropriate, arrange public notice of courses, provide required insur-
ance coverage and make all necessary insurance premium payments,
submit and maintain all required records, and contract with, schedule,
and compensateapproved[authorized] instructors as appropriate. All
applicants:
(1) (No change.)
(2) for permanentsites[site contract] must also have
access to:
(A)-(D) (No change.)
(b) The department may deny or suspend its approval
for a program sponsor to conduct a course offered under this
section if the applicant, sponsor, or instructor under contract
to a sponsor: [Approval as a sponsor may be suspended if the
sponsor, an instructor under contract with the sponsor, or a member
of the sponsoring organization with supervisory or executive duties
involving the training program:]
(1) does not satisfy[fails to continue to meet] the require-
ments of subsection (a) of this section;
(2) has been convicted or placed on probation for:
(A) any felonyof this state or any other jurisdiction;
(B) (No change.)
(C) any offense involving tampering with a govern-
ment record, ordriving while intoxicated where the offense oc-
curred [any of the following offenses involving the operation of a
motor vehicle] within the previous five years;[:]
[(i) criminally negligent homicide;
[(ii) driving while intoxicated; or
[(iii) driving under the influence of drugs.]
(3)-(6) (No change.)
(7) knowingly allows an instructor to give, or a student to
receive, classroom or riding instruction if either exhibits any evidence
of or effects from an alcoholic beverage, controlled substance, or drug
as defined in Texas Penal Code, §49.01et seq.
(c) No change.)
(d) The department may cancel its approval [Approval
may be canceled] if:
(1) (No change.)
(2) if the discrepancy causing the suspension under these
administrative rules has not been corrected within the time limit
prescribed by a suspension, or;[.]
(3) any offense involving tampering with a govern-
ment record or driving while intoxicated where the offense oc-
curred within the previous five years.
(e)-(g) (No change.)
(h) When control of the sponsor has changed, as outlined
in subsection (g) of this section, thesponsor must notify the
department. The contract will then be canceled and renegotiated
through the appropriate rules and regulations.
§31.3. Motorcycle Instructor.
(a) A person may not[No individual may] instruct or offer
instruction in motorcycle operation to the public fora[tuition,]
consideration[, or fee] without authorization from the department.
To qualify for authorization, an instructor must be approved by
the department.The department may deny approval [Approval
will be denied] unless an instructor applicant meets the following
requirements. The applicant must agree to teach the training courses
in accordance with the department’s rules, policies, procedures, and
approved curricula and must:
(1)-(4) (No change.)
(5) meet the current driving record evaluation standards
established by the TexasDepartment of Public Safety [Education




(c) The department may suspend its approval[Approval
as an instructor may be suspended] if the instructor fails to continue
to meet the requirements of subsections (a) and (b) of this section or
if the instructor, as an individual, fails to meet or continue to meet the
requirements of §31.2(b) of this title (relating to Program Sponsor).
(d) The department may cancel its approval [Approval
may be canceled] if:
(1) (No change.)
(2) the discrepancy causing the suspension under §31.2 of
this title (relating to Program Sponsor), §31.3 of this title (relating
to Motorcycle Instructor), §31.4 of this title (relating to Student
Admission Requirements), §31.5 of this title (relating to Verification
of Course Completion [by a Minor]), §31.6 of this title (relating
to Approved Motorcycle Training Courses), and §31.7 of this title
(relating to Motorcycle Requirements) has not been corrected within
the time limit prescribed by a suspension.
(e) (No change.)
(f) Motorcycle instructors approved by the department may
not:
(1) give instructions or allow a student to receive instruc-
tion in motorcycle safety if either the instructor or student is using
or exhibits any evidence of effect from an alcoholic beverage, con-
trolled substance, or drug as defined in Texas Penal Code, §49.01et
seq.; or
(2) (No change.)
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§31.4. Student Admission Requirements.
(a) (No change.)
(b) A person who is 15 years old but less than 18 years
old may not be admitted to a basic motorcycle operator training
course beforeproviding proof of successful completion of thefirst
six hours[32-hour classroom phase] of the driver education course
as required by the Texas Education Agency.Proof of successful
completion of the classroom driver education requirement is a
properly annotated Texas Driver Education Certificate, form
DE-964(E). An instruction permit for a Class C, or higher,
driver license or an unrestricted Class C, or higher, driver
license is considered proof of completion of the driver education
requirement.
(c) (No change.)
§31.5. Verification of Course Completion [by a Minor].
(a) The sponsor will issue a Motorcycle Operator Training
Program Certificate of Completion MSB-8 to all students who
have successfully completed the Department-Approved Basicor
Advanced Motorcycle Operator Training Course. [The MSB-8 is
issued to verify that a student age 15 or over, has met the educational
and training requirements for a motorcycle driver’s license. The
MSB-8 is also issued to verify that a student has successfully
completed the training requirements to qualify for a motorcycle
driver’s license skills test waiver, providing the student already has
an unrestricted Class A, B, or C driver’s license. A Department
of Public Safety serialized completion card will be issued by the
course sponsor to every student completing the approved advanced
motorcycle operator training course.]
(1) The MSB-8 indicating completion of the Basic
Motorcycle Operator Training Course, is issued to verify:
(A) that a student age 15 or over, has met
the educational training requirements for a motorcycle driver’s
license.
(B) that a student has successfully completed
the training requirements to qualify for a motorcycle driver’s
license skills test waiver, providing the student already has an
unrestricted Class A, B, or C driver’s license.
(2) A MSB-8, indicating completion of the Advanced
Motorcycle Operator Training Course, will be issued by the
course sponsor to every student completing the approved ad-
vanced motorcycle operator training course.
(b) The department will accept an original signature [or the
written, stamped, or typed name or signature] of theinstructor or
chief school official on form MSB-8. [The signature of the instructor
on the form must be an original signature. If the chief school official
is also the instructor, that person must sign both spaces on the form.]
§31.6. Approved Motorcycle Training Courses.
(a) Except as modified by subsection (c) of this section, the
department adopts the educational, safety, and instructor standards,
by reference, of the most current versions of the following Motorcycle
Safety Foundation (MSF) courses:
(1) the approved basic motorcycle operator training
course is the Motorcycle RiderCourse: Riding and Street Skills
(MRC:RSS), Modules 1 through 15and[,] Exercise 22[, and Module
18];
(2) (No change.)
(3) the approved instructor preparation course isthe MSF
instructor preparation course curriculum.
(b) (No change.)
(c) In addition to these curricula requirements, the minimum
standards for motorcycle operator training courses include the fol-
lowing:
(1) (No change.)
(2) The student to instructor ratio for on-cycle instruction
may not exceed six students per instructor until the instructor has
taught more than six courses. Once this has occurred and the
instructor has requestedin writing and received written permission
from the department, they may teach up to eight studentsalone . In






(b) Any student-owned motorcycle must:
(1)-(2) (No change.)
(3) meetall other requirements of this section.
(c) (No change.)
(d) A moped, motor-driven cycle[no-ped, motor scooter,
motor-assisted bicycle], or a motorcycle witha power drive system
that does not require the operator to, or have the capability to,
shift gears[an engine displacement of over 350cc]:
(1) may not be used in the basicmotorcycle operator
training courseunless necessary as a reasonable accommodation
for a physically challenged student so to comply with the
Americans with Disabilities Act; and
(2) may be used in the advancedmotorcycle operator
training course only if it meets all other requirements of this section.
(e) A motorcycle with an engine displacement of over
350cc:
(1) may not be used in the basic motorcycle operator
training course; and
(2) may only be used in the advanced motorcycle
operator training course if it meets all other requirements of this
section.
(f) [(e)] No sponsor may provide a motorcycle, loaned or
owned for use in the basic motorcycle operator training course,
to a student for use in the advancedmotorcycle operator training
course. If a sponsor provides a motorcycle to a student for use in the
basic motorcycle operator training course, the motorcycle:
(1) must meet the safety requirements of subsection (a)
of this section;
(2) must not be prohibited by subsection (d) of this
section; and
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(3) may, but is not required to, be registered, inspected,
or insured for operation on public highways.
§31.8. Notice and Hearing Requirements.
If the department intends to deny, suspend, or cancel approval of
a program sponsor or instructor, notice and opportunity for hearing
must be given as provided byTexas Government Code, §2001.051
and §2001.052 andTexas Civil Statutes, [Article 6252-13a,] Article
6252-13c[,] and Article 6252-13d, §§2-5.
§31.9. Suspension.
The term of suspension under §31.2 of this title (relating to
Program Sponsor) and §31.3 of this title (relating to Motorcycle
Instructor) may not exceed one year. The term of suspension
may be reduced by the manager of the Motorcycle Safety Bureau
[on the recommendation of the program director for Motorcycle
Operator Training] if corrective actions have been taken and the
reason for suspension no longer exists. If the reason for suspension
still exists at the end of the suspension period, the suspension
automatically elevates tothe cancellation of approval[disapproval].
To regain approval[again become approved], a disapproved sponsor
or instructorwhose approval has been canceledmust reapply and
meet all current requirements for approval.
§31.10. Quality Assurance Visits.
(a) Quality Assurance Visits (QAVs) will be scheduled
and conducted at each of the contracted permanent motorcycle
operator training program sites. During the QAV, the focus will
be on the adherence to requirements outlined in §31.2 of this
title (relating to Program Sponsor), §31.3 of this title (relating
to Motorcycle Instructor), §31.4 of this title (relating to Student
Admission Requirements), §31.5 of this title (relating to Verification
of Course Completion [by a Minor]), §31.6 of this title (relating
to Approved Motorcycle Training Courses), and §31.7 of this title
(relating to Motorcycle Requirements).
(b) (No change.)
(c) While conducting the QAV, the evaluator will
use[utilize] the same pass/fail criteria as is utilized to evaluate the
student teaching portion of the approved motorcycle safety instructor
training course. Instructor(s) not meetingthe requirements of the
approved criteria will be suspended as outlined in §31.3 of this title
(relating to Motorcycle Instructor). Remedial actions necessary to
remove the suspension will be determined by the manager of the
Motorcycle Safety Bureau [on the recommendation of the program
director for Motorcycle Operator Training] and may include, but is
not limited to:
(1)-(3) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Public Safety
Earliest possible date of adoption: March 7, 1997
For further information, please call: (512) 424–2890
♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 7. BANKING AND SECURITIES
Part II. Texas Department of Banking
Chapter 15. Corporate Activities
Subchapter G. Charter Amendments and Certain
Changes in Outstanding Stock
7 TAC §15.121
The Texas Department of Banking has withdrawn from con-
sideration for permanent adoption the proposed new §15.121,
which appeared in the September 3, 1996, issue of the Texas
Register (21 TexReg 8359).




Texas Department of Banking
Effective date: January 24, 1997
For further information, please call: (512) 475-1300
♦ ♦ ♦
7 TAC §15.122
The Texas Department of Banking has withdrawn from con-
sideration for permanent adoption the proposed new §15.122,
which appeared in the September 3, 1996, issue of the Texas
Register (21 TexReg 8361).




Texas Department of Banking
Effective date: January 24, 1997
For further information, please call: (512) 475-1300
♦ ♦ ♦
TITLE 28. INSURANCE
Part II. Texas Workers’ Compensation
Commission
Chapter 134. Guidelines for Medical Services,
Charges, and Payments
Subchapter E. Health Facility Fees
28 TAC §134.400
The Texas Workers’ Compensation has withdrawn from con-
sideration for permanent adoption the proposed repeal for
§134.400, which appeared in the July 26, 1996, issue of the
Texas Register (21 TexReg 6939).




Texas Workers’ Compensation Commission
Effective date: January 24, 1997
For further information, please call: (512) 440–3700
♦ ♦ ♦
28 TAC §134.401
The Texas Workers’ Compensation has withdrawn from con-
sideration for permanent adoption the proposed new section
for §134.401, which appeared in the July 26, 1996, issue of the
Texas Register (21 TexReg 6939).




Texas Workers’ Compensation Commission
Effective date: January 24, 1997
For further information, please call: (512) 440–3700
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
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31 TAC §57.156 §57.158
The Texas Parks and Wildlife Department has withdrawn from
consideration for permanent adoption the proposed repeal
§57.156, and §57.158, which appeared in the October 4, 1996,
issue of the Texas Register (21 TexReg 9607).




Texas Parks and Wildlife Department
Effective date: January 24, 1997
For further information, please call: (512) 389-4642
♦ ♦ ♦
Freshwater Mussels and Clams
31 TAC §§57.156-57.158
The Texas Parks and Wildlife Department has withdrawn
from consideration for permanent adoption the proposed new
§§57.156-57.158, which appeared in the October 4, 1996, issue
of the Texas Register (21 TexReg 9608).




Texas Parks and Wildlife Department
Effective date: January 24, 1997
For further information, please call: (512) 389-4642
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 19. Quarantines
The Texas Department of Agriculture (the department) adopts
an amendment to §19.141 and the repeal of §§19.142 and
19.143, concerning the department’s Karnal bunt quarantine,
without changes to the proposed text as published in the
December 17, 1996, issue of the Texas Register (21 TexReg
12041). The amendment and repeal are adopted without
changes and will not be republished.
The amendment and repeal are adopted to parallel federal
regulations for a Karnal bunt quarantine as adopted by the
United States Department of Agriculture. The department is
deleting current language in §19.141 relating to quarantined
areas and replacing it with language to adopt the federal
Karnal bunt quarantine by reference; repealing §19.142 relating
to quarantined articles; and repealing §19.143 relating to
restrictions.
No comments were received regarding adoption of the amend-
ment and repeal.
Subchapter N. Karnal Bunt Quarantine
4 TAC §19.141
The amendment is adopted under the Texas Agriculture Code
(the Code), §71.002, which provides the Texas Department of
Agriculture with the authority to establish quarantines against
diseases and pests; and the Code, §71.007, which authorizes
the department to adopt rules necessary for the protection of
agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: February 13, 1997
Proposal publication date: December 17, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
4 TAC §19.142, §19.143
The repeals are adopted under the Texas Agriculture Code
(the Code), §71.002, which provides the Texas Department of
Agriculture with the authority to establish quarantines against
diseases and pests; and the Code, §71.007, which authorizes
the department to adopt rules necessary for the protection of
agricultural and horticultural interests.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Agriculture
Effective date: February 13, 1997
Proposal publication date: December 17, 1996
For further information, please call: (512) 463-7583
♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES
Part II. Texas Department of Banking
Chapter 15. Corporate Activities
Subchapter A. Fees and Other Provisions of Gen-
eral Applicability
7 TAC §15.4
The Finance Commission of Texas (the commission) adopts
the amendment to §15.4, concerning required information and
abandoned filings, without changes to the text as proposed
in the November 12, 1996, issue of the Texas Register (21
TexReg 11029).
Only subsection (d) of this section has been amended. The
amendment corrects an obvious typographical reference by
deleting an erroneous reference to subsection (b) of this section
and substituting the correct reference to subsection (c). Until
this amendment, subsection (d) provided that the banking
commissioner (the commissioner) may determine a filing to be
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abandoned if certain information is not filed within time frames
specified in "subsection (b)." In fact, it is subsection (c) that
sets out applicable time limits for providing this information;
subsection (b) pertains solely to notice given to an applicant
regarding the completeness or deficiencies of a filing.
As a result of this amendment, the law pertaining to abandoned
filings under The Texas Banking Act, Texas Civil Statutes,
Articles 342-1.001 et seq (the Act) will be accurate and reliable.
The agency received no comments on the proposal.
The amendment is adopted pursuant to the Texas Banking Act,
§1.012(a), which provides that the commission may adopt rules
"to accomplish the purposes of this Act," including rules that
"implement and clarify" the Act.
As required by the Texas Banking Act, §1.012(b), the commis-
sion considered the need to promote a stable banking environ-
ment, provide the public with convenient, safe, and competitive
banking services, preserve and promote the competitive parity
of state banks with national banks and other depository institu-
tions in this state consistent with the safety and soundness of
state banks and the state bank system, and allow for economic
development within this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Banking
Effective date: February 14, 1997
Proposal publication date: November 12, 1996
For further information, please call: (512) 475-1300
♦ ♦ ♦
7 TAC §15.8
The Finance Commission (the commission) adopts new §15.8,
concerning the filing of certain corporate forms under the Texas
Banking Act (Texas Civil Statutes, Article 342-1.001 et seq), the
Texas Business Corporation Act, and the Texas Miscellaneous
Corporation Laws Act (Texas Civil Statutes, Article 1302-1.01
et seq), with one nonsubstantive change to the text of the
proposal published in the November 12, 1996, issue of the
Texas Register (21 TexReg 11030).
New §15.8 specifies which corporate forms are to be filed
with the banking commissioner and with the secretary of state.
New §15.8 also provides that state banks may utilize modified
versions of forms promulgated by the secretary of state if the
banking commissioner has not promulgated forms. Finally,
new §15.8 also specifies which corporate forms, inapplicable
to state banks, do not need to be filed with either the banking
commissioner or the secretary of state.
The agency received one comment from the Office of the
Secretary of State of Texas. The secretary of state requested
that, in accordance with the Texas Business Corporation Act,
the filing requirements with its office under new §15.8(c) should
be permissive and not mandatory. The agency concurs and
has changed the word "must" to "may" under new §15.8(c).
Adoption of this section is made pursuant to the Texas Banking
Act, §3.007, which authorizes the commission to adopt rules
to limit or refine the applicability of subsection (a) to a state
bank or to alter or supplement the procedures and requirements
of the Texas Business Corporation Act applicable to an action
taken under the Texas Banking Act. Adoption of this section
is also made under the Texas Banking Act, §1.012(a), which
authorizes the commission to adopt rules to implement and
clarify Act.
As required by the Texas Banking Act, §1.012(b), the commis-
sion considered the need to promote a stable banking environ-
ment, provide the public with convenient, safe, and competitive
banking services, preserve and promote the competitive parity
of state banks with national banks and other depository institu-
tions in this state consistent with the safety and soundness of
state banks and the state bank system, and allow for economic
development within this state.
§15.8. Corporate Filings.
(a) In accordance with the applicable provisions of Texas
Civil Statutes, Article 342-1.001 et seq (the Act, §§1.001 et seq),
the following corporate forms regarding a state bank, along with the
applicable filing fees, must be filed with the banking commissioner:
(1) articles of correction as authorized by Texas Civil
Statutes, Article 1302-7.02;
(2) articles of amendment under the Act, §3.101;
(3) restated articles of association under the Act, §3.101;
(4) restated articles of association with amendments under
the Act, §3.101;
(5) articles of merger under the Act, §3.301 et seq,
as supplemented by the Texas Business Corporation Act (TBCA),
Article 5.04;
(6) articles of share exchange under TBCA, Article 5.02;
(7) statements regarding delayed effective condition under
TBCA, Article 10.03;
(8) establishment of a series of shares by the board of
directors under the Act, §3.102;
(9) statement regarding a restriction on the transfer of
shares under TBCA, Article 2.22(E);
(10) statement of cancellation of redeemable shares under
TBCA, Article 4.10(B);
(11) statement of cancellation of treasury shares under
TBCA, Article 4.11;
(12) statement regarding the reduction of capital and
surplus under TBCA, Article 4.12; and
(13) abandonment of a merger or share exchange prior to
its effective date under TBCA, Article 5.03(I).
(b) For purposes of corporate filings with the banking com-
missioner under subsection (a) of this section, state banks may utilize
a modified version of forms promulgated by the secretary of state if
the banking commissioner or the finance commission has not pro-
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mulgated an appropriate corporate form; however, the banking com-
missioner may require the submission of additional information. The
modified corporate forms must:
(1) specifically reference the applicable provisions of the
Act;
(2) change references from "corporation" to "association;"
and
(3) change the references to "stated capital" and similar
terms defined in the TBCA to an appropriate reference to terms
defined in the Act.
(c) In accordance with the applicable provisions of the
TBCA, a state bank may file the following corporate forms with
the secretary of state as instructed in the TBCA:
(1) name registrations under TBCA, Article 2.07; and
(2) assumed name certificates under TBCA, Article 2.05.
(d) The following corporate forms are inapplicable to state
banks and are not required to be filed by a state bank with either the
secretary of state or the banking commissioner:
(1) changes of registered office or agent under TBCA,
Article 2.10 or Article 2.10-1;
(2) name reservations under TBCA, Article 2.06;
(3) applications for reinstatement under TBCA, Article
10.01;
(4) articles of dissolution under TBCA, Article 6.06; and
(5) revocation of dissolution under TBCA, Article 6.05.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Banking
Effective date: February 14, 1997
Proposal publication date: November 12, 1996
For further information, please call: (512) 475-1300
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 3. Oil and Gas Division
Conservation Rule and Regulations
16 TAC §§3.49, 3.52, 3.53
The Railroad Commission of Texas adopts amendments to
§§3.49 and 3.52, relating to gas-oil ratio and oil well allowable
production, with changes to the proposed text as published
in the November 12, 1996, issue of the Texas Register (21
TexReg 11039), and §3.53, relating to well status reports
required, without changes to the proposed text as published
in the November 12, 1996, issue of the Texas Register
(21 TexReg 11039). The proposed amendments allow the
commission to exempt certain low volume oil wells from annual
well testing requirements.
The adopted amendments to §3.49 permit the reporting of
gas- oil ratios based on production in lieu of an annual
well test for reporting gas-oil ratios for oil wells capable of
producing no more than two barrels of oil per 24-hour period,
excluding surface-commingled wells, swabbed wells, the East
Texas Field, and various designated Panhandle fields. The
adopted amendments to §3.49(f) delete the reference to Special
Order Number 20- 58,691 allowing well testing at calendar day
allowable rates.
The adopted deletion of §3.49(g)(1) eliminates the provision
allowing for well testing at calendar day allowable rates. The
adopted deletion of §3.49(g)(3) eliminates the exception to
any certification requirement for wells tested at less than the
schedule allowable rate. The adopted deletion of §3.49(i)
eliminates the provision requiring retests of wells because of
variation in the percentage allowable factor.
The adopted amendment to §3.52(f)(4)(A) deletes the require-
ment that all wells be tested annually in order to produce the
total allowable on a lease or unit production basis, and adds a
provision permitting a production allocation pursuant to adopted
§3.53(a)(2) of this title (relating to well status reports required),
commonly referred to as Statewide Rule 53, for reporting pro-
duction on the Form W-10. The adopted amendments also
delete the definition of "lease allowable" in §3.52(f)(4)(C).
The adopted amendments to §3.53(a)(1) add a requirement for
annual oil well testing that was previously required and enforced
only through the Form W-10. Adopted §3.53(a)(2) creates an
exempt status for oil wells producing two barrels of oil per day or
less, excluding surface commingled wells, swabbed wells, the
East Texas Field, and various designated Panhandle Fields.
The adopted amendments to §3.53(a)(3), currently in
§3.53(a)(1), exclude injection and disposal wells from the Form
W-10 filing requirement. Adopted §3.53(a)(4), currently in
§3.53(a)(2), deletes the reference to gas-oil ratio tests and the
effective date for new allowables.
The adopted amendment to §3.53(b) deletes the reference to
Special Order Number 20-63,197 which amended Statewide
Rule 53(a) and authorized the initial use of the Form W-10.
Adoption of §3.53 as amended herein will overrule Special
Order Number 20-63,197.
The designated Panhandle fields are excluded from the adopted
allocation provision because the existence of separate oil rights
from gas rights requires the annual testing of all wells to monitor
the gas-oil ratio in order to accurately determine the correct
well classification necessary to protect vested property rights.
The East Texas Field is excluded because the field rules set
specific limits on the amount of water production permitted
and therefore, annual well testing is necessary to determine
accurate water-oil ratios. In addition, East Texas Field rules
permit specific allowable transfers based on daily production
rates.
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The commission received comments from three entities regard-
ing the proposed amendments to §§3.49, 3.52, and 3.53: two
associations and one major operator.
The Permian Basin Petroleum Association ("PBPA") favors
adoption of the proposed amendments without changes. The
PBPA indicated that it applauds the commission’s efforts in
reducing the regulatory and expense burden for the industry
and the state.
ARCO Permian, a unit of Atlantic Richfield Company ("ARCO"),
also supports the efforts of the commission to streamline well
test reporting requirements. However, ARCO is concerned with
proposed changes to the notice requirements in §3.52(f)(4)(a),
believing that the insertion of the word "any" could increase the
administrative burden of all operators.
ARCO suggests that the provision be clarified so that notice is
only required when the test is to be reported to the commission
for allocation purposes, and offers the following language for
consideration: "Offset operators must be notified of any tests
[dates] to be reported to the commission for allocation purposes
24 hours in advance of test...."
The commission disagrees with this recommendation as written.
It is the intent of these amendments to allow operators to report
well status information based on an allocation of production in
lieu of annual well tests for certain low volume wells.
Additionally, §3.52(f) applies only to a lease or unit that has
been given permission to produce on a lease basis in a field.
Operators of such leases or units are required to notify their
offset operators of impending well tests, and the use of the
word "any" is intended to convey the understanding that now,
as a result of these amendments, not all wells on such leases
or units, "if any", will be required to be tested. However, the
recommended phrase, "to be reported to the Commission" has
been adopted to clarify the intent of the rule.
The North Texas Oil & Gas Association ("NTOGA") filed
comments generally favoring adoption, but also suggesting that
proposed §3.53(a)(3) be changed to require the reporting of
disposal, injection and shut-in well status on the oil well status
report form (Form W-10). The commission disagrees with this
recommendation. The amendments as adopted do not change
the requirements that well status reports on disposal, injection
and shut-in wells be filed.
Section 3.53(a)(3) requires that the status of shut-in oil wells
be reported on the oil well status report in that it provides that,
"All wells on a lease... must be reported", and it does not ex-
clude shut-in wells. Furthermore, §3.46(i)(2) of this title (relating
to Fluid Injection into Productive Reservoirs) requires the sta-
tus of all disposal/injection wells to be reported annually to the
commission on the annual disposal/injection well monitoring re-
port (Form H-10). Disposal/injection well status is not currently
reported on the oil well status report form (Form W-10). There-
fore, the commission declines to adopt the suggested change.
In addition, the commission adopts some changes to the
proposed text regarding use of the specific form number (Form
W-10) in §§3.49(f) and 3.52(f)(4)(A). Instead, the commission
adopts the amendments with the title of the appropriate form
(oil well status report form) in place of the specific form number.
Said changes to the adopted text are not substantive, and the
changed rules are still in substantial compliance with the notice
requirements for the originally published rule.
The commission adopts the amendments pursuant to Texas
Natural Resources Code, §§81.051, 81.052, 85.201, 85.202,
86.041 and 86.042, which authorize the commission to prevent
waste of oil and gas and to protect correlative rights. For more
information, call Mickey R. Olmstead at (512) 463-6923.
The Texas Natural Resources Code, §§81.051, 81.052, 85.201,
85.202, 86.041, and 86.042, are affected by the adopted
amendments.
§3.49. Gas-Oil Ratio.
(a) Any oil well producing with a gas-oil ratio in excess of
2,000 cubic feet of gas per barrel of oil produced shall be allowed
to produce daily only that volume of gas obtained by multiplying its
maximum daily oil allowable, as determined by the allocation formula
applicable to the well, by 2,000. The gas volume thus obtained shall
be known as the daily gas limit of the well. The daily oil allowable
of the well shall then be determined by dividing its daily gas limit,
obtained as provided in this section, by its producing gas-oil ratio in
cubic feet per barrel of oil produced.
(b)-(e) (No change.)
(f) All gas-oil ratios determined by test or allocation shall
be reported on the oil well status report form in accordance with
instructions thereon and the provisions of §3.53(a) of this chapter
(relating to annual well tests and well status reports required.
(g) Allowables.
(1) No well shall have its allowable curtailed below the
allowable fixed by the applicable field rules and the general statewide
market demand order, unless such well is incapable of producing this
allowable on a calendar day basis.
(2) Any well that has a gas-oil ratio in excess of the
prescribed ratio for the field in which it is located will have its
schedule daily allowable penalized due to such ratio.
§3.52. Oil Well Allowable Production.
(a)-(e) (No change.)
(f) The operator of any lease or unitized area in the State of
Texas may be permitted to produce the total allowable for any such
lease or unitized area subject to the following provisions:
(1)-(3) (No change.)
(4) Annual well test or allocation:
(A) An annual well test, or an allocation pursuant to
§3.53(a)(2) of this chapter, relating to well status reports required,
shall be made and reported on the oil well status report form on each
lease or unit property to which a lease production basis has been
granted showing an individual well test or allocation on each oil well
on the property made during the prescribed test period determined
by the commission. Offset operators must be notified of any test to
be reported to the commission 24 hours in advance of the test and
such test may be witnessed by offset operators. The commission will
use the test or allocation data in the preparation of the oil proration
schedule. The total schedule daily lease allowable shall be the sum of
the individual well allowables as determined under applicable rules
and the lease production basis shall be designated on the oil proration
schedule by an appropriate symbol. All wells on the lease for which
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an allowable is requested shall have their production volumes reported




This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 23, 1997.
TRD-9701057
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Effective date: February 13, 1997
Proposal publication date: November 12, 1996
For further information, please call: (512) 463-7008
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part VII. Texas Board of Examiners in
the Fitting and Dispensing of Hearing In-
struments
Chapter 141. Fitting and Dispensing of Hearing
Instruments
22 TAC §§141.6, 141.19–141.22
The State Committee of Examiners in the Fitting and Dispensing
of Hearing Instruments (committee) with the approval of the
Texas Board of Health (board) adopts an amendment to §141.6;
and adopts new §§141.19-141.22, concerning the fitting and
dispensing of hearing instruments. Sections 141.19 and 141.20
are adopted with changes to the proposed text as published
in the September 27, 1996, issue of the Texas Register (21
TexReg 9218). Sections 141.6. 141.21, and 141.22 are
adopted without change and therefore will not be republished.
The amendment to §141.6 and new §141.21 establish proce-
dures and fees for suspension and reinstatement of a license for
non-payment of child support. New §141.19 and §141.22 estab-
lish administrative penalties and code of ethics. New §141.20
sets out procedures for informal disposition of complaints.
The sections will provide protection of the health, safety, and
welfare of the citizens of Texas from the harmful effects of
fitters and dispensers of hearing instruments by unskilled or
unprincipled practitioners.
No comments were received during the comment period con-
cerning the sections as proposed. However, the committee
corrected references to "complaints subcommittee and "com-
mittee" to clarify the rules.
The amendment and new sections are adopted under Texas
Civil Statutes, Article 4566-1.01 et seq., (Act) which requires
the committee to establish by rule administrative penalties and
a code of ethics; Family Code, Chapter 232 as added by
Acts 1995, 74th Legislature Chapter 751, §85 (HB 433) which
requires the committee to establish procedures for suspension
and reinstatement of a license for non-payment of child support;
and the Administrative Procedure Act, Texas Government
Code, §2001.056 which requires the committee to establish by
rule procedures for informal disposition.
§141.19. Administrative Penalties.
(a) The assessment of an administrative penalty is governed
by the State Committee of Examiners in the Fitting and Dispensing
of Hearing Instruments Act (Act), Texas Civil Statutes Article 4566-
1.16 et seq.
(b) References in the Act to the "commissioner of health"
or the "department" are references to the commissioner of health or
his designee. The State Committee of Examiners in the Fitting and
Dispensing of Hearing Instruments (committee) shall request that the
commissioner of health appoint the associate commissioner of health
care quality and standards as his designee.
(c) References in the Act to a "hearing examiner designated
by the department" are references to an administrative law judge from
the department.
(d) A hearing to assess administrative penalties shall be
governed by §141.18 of this title (relating to Formal Hearings).
(e) The Complaints Subcommittee, with the approval of the
committee and the Texas Board of Health (board) may impose a
fine not to exceed $250 plus costs for the first violation and not
to exceed $1,000 plus costs for each subsequent violation of the
Act, and the rules adopted under the Act, on any person or entity
described in the Act. The fine may be invoked as an alternative to
any other disciplinary measure, except for probation, as set forth by
the committee.
(f) The amount of an administrative penalty shall be based
on the following criteria.
(1) The seriousness of a violation shall be categorized by
one of the following severity levels:
(A) Level I - violations that have or had an adverse
impact on the health or safety of a client (or former client, where
applicable);
(B) Level II - violations that have or had the potential
to cause an adverse impact on the health or safety of a client (or
former client, where applicable) but did not actually have an adverse
impact; or
(C) Level III - violations that have no or minor health
or safety significance.
(2) The range of administrative penalties by severity
levels are as follows:
(A) Level I - $500 to $1,000;
(B) Level II - $250 to $500; or
(C) Level III - no more than $250.
(3) Subsequent violations in the same severity level for
which an administrative penalty has previously been imposed shall
be categorized at the next higher severity level.
(4) Adjustments to the range of an administrative penalty
may be made for:
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(A) prompt reporting;
(B) corrective action;
(C) compliance history; or
(D) multiple violations.
§141.20. Informal Disposition.
(a) Informal disposition of any complaint or contested case
involving a licensee or an applicant for licensure may be made
through an informal settlement conference held to determine whether
an agreed settlement order may be approved.
(b) If the executive director or the Complaints Subcommittee
of the State Committee of Examiners in the Fitting and Dispensing of
Hearing Instruments (committee) determines that the public interest
might be served by attempting to resolve a complaint or contested
case with an agreed order in lieu of a formal hearing, the provisions
of this chapter shall apply. A licensee or applicant may request
an informal settlement conference; however, the decision to hold a
conference shall be made by the executive director or the complaints
subcommittee.
(c) An informal settlement conference shall be voluntary and
shall not be a prerequisite to a formal hearing.
(d) The executive director shall decide upon the time, date
and place of the settlement conference, and provide written notice to
the licensee or applicant of the same. Notice shall be provided no
less than 10 days prior to the date of the conference by certified mail,
return receipt requested, to the last known address of the licensee or
applicant or by personal delivery. The 10 days shall begin on the
date of mailing or personal delivery. The licensee or applicant may
waive the ten-day notice requirement.
(e) A copy of the committee’s rules concerning informal
disposition shall be enclosed with the notice of the settlement
conference. The notice shall inform the licensee or applicant of the
following:
(1) the nature of the alleged violation;
(2) that the licensee or applicant may be represented by
legal counsel;
(3) that the licensee or applicant may offer the testimony
of witnesses and present other evidence as may be appropriate;
(4) that committee members may be present;
(5) that the committee’s legal counsel or a representative
of the Office of the Attorney General will be present;
(6) that the licensee’s or applicant’s attendance and par-
ticipation is voluntary;
(7) that the complainant and any client involved in the
alleged violations may be present; and
(8) that the settlement conference will be canceled if the
licensee or applicant notifies the executive director that he or she or
his or her legal counsel will not attend.
(f) The notice of the settlement conference shall be sent by
certified mail, return receipt requested, to the complainant at his or her
last known address or personally delivered to the complainant. The
complainant shall be informed that he or she may appear and testify
or may submit a written statement for consideration at the settlement
conference. The complainant shall be notified if the conference is
canceled.
(g) Members of the Complaint Subcommittee may be present
at a settlement conference.
(h) The settlement conference shall be informal and shall not
follow the procedures established in this section for contested cases
and formal hearings.
(i) The licensee or applicant, the licensee’s or applicant’s
attorney, the Complaints Committee members, the committee’s legal
counsel, and the executive director, may question witnesses, make
relevant statements, present statements of persons not in attendance
and present such other evidence as may be appropriate.
(j) The committee’s legal counsel or an attorney from the
Office of the Attorney General shall attend each settlement confer-
ence. The committee members or executive director may call upon
the attorney at any time for assistance in the settlement conference.
(k) The licensee shall be afforded the opportunity to make
statements that are material and relevant.
(l) Access to the committee’s investigative file may be
prohibited or limited in accordance with the Public Information
Act (Open Records Act), Government Code, Chapter 552, and the
Administrative Procedure Act (APA), Government Code, Chapter
2001.
(m) At the discretion of the executive director or the com-
mittee members, a tape recording may be made of some or all of the
settlement conference.
(n) The committee members or the executive director shall
exclude from the settlement conference all persons except witnesses
during their testimony, the licensee or applicant, the licensee’s or
applicant’s attorney, and the committee staff.
(o) The complainant shall not be considered a party in the
settlement conference but shall be given the opportunity to be heard
if the complainant attends. Any written statement submitted by the
complainant shall be reviewed at the conference.
(p) At the conclusion of the settlement conference, the com-
mittee members or executive director may make recommendations
for informal disposition of the complaint or contested case. The
recommendations may include any disciplinary action authorized by
the State Committee of Examiners in the Fitting and Dispensing of
Hearing Instruments Act (Act). The committee member may also
conclude that the committee lacks jurisdiction, conclude that a viola-
tion of the Act or this chapter has not been established, order that the
investigation be closed, or refer the matter for further investigation.
(q) The licensee or applicant may either accept or reject the
settlement recommendations at the conference. If the recommenda-
tions are accepted, an agreed settlement order shall be prepared by the
committee office or the committee’s legal counsel and forwarded to
the licensee or applicant. The order shall contain agreed findings of
fact and conclusions of law. The licensee or applicant shall execute
the order and return the signed order to the committee office within
ten days of his or her receipt of the order. If the licensee or appli-
cant fails to return the signed order within the stated time period, the
inaction shall constitute rejection of the settlement recommendations.
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(r) If the licensee or applicant rejects the proposed settlement,
the matter shall be referred to the executive director for appropriate
action.
(s) If the licensee or applicant signs and accepts the recom-
mendations, the agreed order shall be submitted to the entire commit-
tee for its approval. Placement of the agreed order on the committee
agenda shall constitute only a recommendation for approval by the
committee.
(t) The identity of the licensee or applicant shall not be made
available to the committee until after the committee has reviewed and
accepted the agreed order unless the licensee or applicant chooses to
attend the committee meeting. The licensee or applicant shall be
notified of the date, time, and place of the committee meeting at
which the proposed agreed order will be considered. Attendance by
the licensee or applicant shall be voluntary.
(u) Upon an affirmative majority vote, the committee shall
enter an agreed order approving the accepted settlement recommen-
dations. The committee may not change the terms of a proposed
order and shall only approve or disapprove an agreed order if the
licensee or applicant is present at the committee meeting and agrees
to other terms proposed by the committee.
(v) If the committee does not approve a proposed agreed
order, the licensee or applicant and the complainant shall be so
informed. The matter shall be referred to the executive director for
other appropriate action.
(w) A proposed agreed order is not effective until the full
committee and the commissioner of health has approved the agreed
order. The order shall then be effective in accordance with the APA.
(x) A licensee’s opportunity for an informal conference under
this section shall satisfy the requirement of the APA, Government
Code, §2001.054(c).
(1) If the executive director and Complaints Subcommit-
tee determines that an informal conference shall not be held, the ex-
ecutive director shall give written notice to the licensee or applicant
of the facts or conduct alleged to warrant the intended disciplinary
action and the licensee or applicant shall be given the opportunity to
show, in writing and as described in the notice, compliance with all
requirements of the Act and this section.
(2) The complainant shall be sent a copy of the written
notice. The complainant shall be informed that he or she may also
submit a written statement to the committee office.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Board of Examiners in the Fitting and Dispensing of Hearing In-
struments
Effective date: February 12, 1997
Proposal publication date: September 27, 1996
For further information, please call: (512) 458–7236
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TITLE 28. INSURANCE
Part II. Texas Workers’ Compensation
Commission
Chapter 134. Guidelines for Medical Services,
Charges, and Payments
Subchapter G. Treatments and Services Requir-
ing Pre-Authorization
28 TAC §134.600
The Texas Workers’ Compensation Commission (the commis-
sion) adopts an amendment to §134.600, concerning the Pro-
cedure for Requesting Pre-Authorization of Specific Treatments
and Services with changes to the proposed text published in the
December 17, 1996, issue of the Texas Register (21 TexReg
12052).
As required by the Government Code, §2001.033(1), the
Commission’s reasoned justification for this amendment is set
out in this order, which includes the preamble, which in turn
includes the rule. The reasoned justification is contained in
this preamble and throughout this preamble, including how and
why the Commission reached the conclusions it did, why the
amendment is appropriate, the factual, policy, and legal bases
for the amendment, a restatement of the factual basis for the
amendment, a summary of comments received from interested
parties, names of those who commented and whether the
commenters were for or against adoption of the amendment,
and the reasons why the agency disagrees with some of the
comments.
Changes made to the proposed rule are in response to public
comment received in writing and at a public hearing held
on January 16, 1997, and are described in the summary of
comments and responses section of this preamble.
The rule regarding preauthorization was adopted to comply
with a statutory mandate in Texas Labor Code, §413.014 that
the Commission specify by rule which health care treatments
and services require express preauthorization by the insurance
carrier in the absence of a medical emergency. The statute
also states the insurance carrier is not liable for the specified
treatments and services unless preauthorization is sought by
the claimant or health care provider and either obtained or
ordered by the Commission. As explained in the following
paragraphs of this preamble, the preauthorization rule balances
the statutory mandate and Commission policy to ensure injured
workers receive the quality health care reasonably required by
the nature of their injury as and when needed, with the statutory
mandates to establish preauthorization requirements, ensure
quality medical care, and achieve effective medical cost control.
The rule also balances the needs of the injured workers, the
health care providers, the carriers, and the system as a whole.
The rule sets out the circumstances in which a carrier is liable
for treatments and services for which the rule requires preau-
thorization; establishes access requirements for carriers; sets
requirements for a health care provider’s request for preautho-
rization; establishes deadlines for certain carrier actions; estab-
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lishes record keeping requirements for the carrier; provides for
dispute resolution; and lists the treatments and services that re-
quire preauthorization in the absence of a medical emergency.
The amendment to the rule affects only a single listing of treat-
ments and services in subsection (h) of the rule, and does not
revise the preauthorization process or any other portion of the
rule.
Previously, all repeat baseline diagnostic studies and laboratory
testing required preauthorization. Under the amended rule,
only some repeat baseline diagnostic studies and laboratory
testing require preauthorization. The remainder are subject
to retrospective review by the carrier for reasonableness and
medical necessity, as are all medical treatments and services
for which preauthorization is not required.
Health care providers and claimants are concerned with which
treatments and services are listed in the rule because all those
listed must (in non-emergency situations) be preauthorized by
the carrier prior to the actual treatment or service being pro-
vided, or the carrier is not liable for that treatment or service,
unless preauthorization is ordered by the Commission. Unless
the preauthorization process itself is strictly controlled, reason-
able and necessary medical treatments and services required
by the claimant may be unnecessarily delayed. Carriers are
concerned with the list of treatments and services required to
be preauthorized because a carrier is afforded an opportunity
for prospective review of only those medical treatments and ser-
vices listed.
It was appropriate to amend the rule because it did not
contain a definition of "repeat baseline diagnostic studies"
or of "laboratory testing" and there was reported confusion
among health care providers and carriers about the types of
studies and testing that require preauthorization pursuant to
subsection (h)(6) of the rule, especially with regard to diagnostic
studies used to monitor the treatment of a work related injury.
This allegedly may have led to medically necessary services
being performed by health care providers without the required
preauthorization and therefore without reimbursement for the
service.
In addition, the Medical Review Division ("the division") of the
Commission received correspondence from providers, associa-
tions and carriers regarding the interpretation of this language in
the preauthorization process. The previous language allegedly
caused disputes over the quality and timeliness of care deliv-
ered to injured workers and over reimbursement.
The division used its expertise to evaluate this input and the
advisability of a rule amendment, and to draft the language of
the amendment. The Division then coordinated a review of
this rule language through a discussion group of the Medical
Advisory Committee (MAC). In addition, direct input from the
Commission- appointed Medical Advisory Committee was con-
sidered. The MAC by statute (Texas Labor Code, §413.005)
is to advise the Medical Review Division in developing and ad-
ministering the medical policies, fee guidelines, and utilization
guidelines established under the Texas Labor Code, §413.011.
The MAC advises the Division in the review and revision of
medical policies and fee guidelines required under Texas La-
bor Code, §413.012. The MAC is composed of representative
members appointed by the Commission as follows: a repre-
sentative of a public health care facility, a representative of a
private health care facility, a doctor of medicine, a doctor of
osteopathic medicine, a chiropractor, a dentist, a physical ther-
apist, a pharmacist, a podiatrist, an occupational therapist, a
medical equipment supplier, a registered nurse, a representa-
tive of employers, a representative of employees, and two rep-
resentatives of the general public.
Many diagnostic studies which previously required preautho-
rization are of relatively low per procedure cost. For example,
some repeat x-rays, performed to check the healing of a simple
fracture, cost less than $50. Prior to this amendment, under
§134.600 if an x-ray was performed at the beginning (baseline)
of the treatment, subsequent x-rays were considered a repeat
of the baseline diagnostic study and required preauthorization.
In addition, requiring preauthorization of all baseline diagnostic
studies and laboratory testing allegedly may interrupt medically
necessary services, due to the carrier’s three-day time frame
for responding.
The amendment to §134.600 revises subsection (h)(6) of the
rule, to require preauthorization only for a "repeat individual
diagnostic study with a fee established in the current Medical
Fee Guideline of greater than $350 or Documentation of
Procedure (DOP)". A definition of "diagnostic study" has also
been added to subsection (h)(6) of the rule.
The monetary limit of $350 was chosen for several reasons:
this limit will eliminate the requirement for preauthorization of
the majority of individual pathology CPT codes, as they are
reimbursed below $350 and are not a high volume cost driver
in the workers’ compensation system;
with this limit, health care providers will be able to perform
repeat diagnostic testing that is routine, inexpensive, and
necessary to the formulation of a prognosis, without having to
preauthorize the tests;
carriers and health care providers will save time and expense
by not having to preauthorize tests that are reimbursed at $350
or less;
for the treatments and services not covered by the amended
rule, retrospective review for reasonableness and medical
necessity is still available to the carrier;
most of the individual radiology CPT codes eliminated from
the list requiring preauthorization are plain film radiology pro-
cedures; and
CAT scans and MRIs radiology CPT procedures, which are a
high volume and cost component in the workers’ compensation
system, still require preauthorization for repeat testing.
These facts and policies support the use of $350 as a reason-
able monetary threshold for requiring preauthorization of repeat
diagnostic studies.
The amendment should cause fewer preauthorization requests
to be filed by health care providers and processed by carri-
ers. This should lead to fewer disputes between health care
providers and carriers, and therefore fewer disputes which must
be resolved by the Medical Review Division. Injured workers
should benefit from the language change; eliminating the re-
quirement of preauthorization will eliminate any delay in treat-
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ment which may have allegedly occurred due to the preautho-
rization process.
The costs of the preauthorization process to the system could
be reduced because health care providers and carriers should
experience a decrease in their administrative costs for perform-
ing services that require preauthorization. There is currently no
data to indicate whether there will be a change in the number
of payments for diagnostic studies and laboratory testing as a
result of the amendment. These services will still be subject
to retrospective review and denial of payment by the carrier for
lack of reasonableness and medical necessity.
The proposed amendment consisted solely of a revision to
subsection (h)(6). Changes to the proposed text consist of:
the use of the term "disease/injury" throughout the definition
of "diagnostic study"; and the addition of "Unless otherwise
specified" to (h)(6). Other subparagraphs of subsection (h)
require preauthorization for studies and tests that could be
considered diagnostic studies. The Commission has added this
text to (h)(6) as adopted to clarify that (h)(6) does not affect
requirements for preauthorization that are in existing (h)(1)
through (h)(16).
Comments supporting the proposed amendment to §134.600
were received from the following: Patient Advocates of Texas;
Texas Workers’ Compensation Insurance Fund; the Work As-
sessment Center; South Texas Spinal Clinic; and Healthwatch,
Inc.
The Commission held a public hearing on the proposed amend-
ment on January 16, 1997 at the Commission’s central office in
Austin. South Texas Spinal Clinic gave testimony.
Summaries of the comments and commission responses are as
follows:
COMMENT: Commenter supported the process used to de-
velop the rule amendment.
RESPONSE: The commission agrees.
COMMENT: Commenter supported the amendment but sug-
gested that the words "and/or existing injury" be added to the
definition of diagnostic study in subsection (h)(6).
RESPONSE: The commission agrees in part. The term "dis-
ease/injury" is cited throughout the definition of "diagnostic
study" except in the part of the definition noted by the com-
menter. For consistency and clarity, the definition of "diagnostic
study" has been changed to read as follows:
"Diagnostic study is defined as any test used to help establish or
exclude the presence of disease/injury in symptomatic persons;
the test can help determine a diagnosis, screen for specific dis-
eases/injury, guide the management of an established disease/
injury and help formulate a prognosis."
COMMENT: Commenters expressed concern regarding eight
weeks of therapy (134.600(h)(10)) and requests a language
change for this part of the rule.
RESPONSE: The commission disagrees. This concern does
not address the proposed language change to 134.600(h)(6).
Therapy is addressed in (h)(10) of the current rule and proposed
rule amendment included only (h)(6) of the rule, so preautho-
rization of therapy will not be addressed at this time.
COMMENT: Commenter supported in part the proposed lan-
guage. Commenter felt that low cost radiology tests, typically
plain x- rays, should be shared between doctors rather than re-
peated, and that low cost pathology tests are not routinely seen
in preauthorization and therefore not significantly impacted by
the proposed change.
RESPONSE: The commission agrees that sharing medical
records between health care providers should be practiced ac-
cording to Commission Rules to prevent unnecessary duplica-
tion of tests. The commission also agrees that no significant
impact should occur with the elimination of low cost pathology
tests from the preauthorization process as proposed and as
adopted.
COMMENT: Commenter recommended that initial and repeat
nerve tests should be subject to preauthorization. Another com-
menter recommended preauthorization of all surface baseline
electro- diagnostic studies, such as CPTs, DSEPs, SSEPs, etc.,
stating that these tests are currently being performed and are
unnecessary. Commenter also felt that it was unclear what is
included in "surface electromyograms" and requested that this
be clarified, although Commenter acknowledged that this is not
up for adoption at this time.
RESPONSE: The Commission disagrees that it is necessary
to include these studies in preauthorization because there is
adequate guidance available about the use of these studies
in existing treatment guidelines §134.1001 and §134.1002 of
this title (relating to Spine Treatment Guideline and Upper
Extremities Treatment Guideline, respectively). In addition, the
Medical Fee Guideline gives further instructions on utilization of
nerve conduction studies in the ground rules. The retrospective
review process is available for carriers to evaluate the medical
necessity of these studies. To determine the impact of
exempting these studies from preauthorization the Commission
intends to benchmark the billing frequency of the following CPT
codes to evaluate the effect of this amendment: radiology,
pathology, and select diagnostic CPT codes to include electro-
diagnostic studies.
The phrase "unless otherwise specified" has been added to
the beginning of subsection (h)(6). This will avoid confusion
with other procedures specifically listed in subsection (h) of
the rule, which may be considered diagnostic studies. When
specifically listed in subsection (h) the diagnostic study requires
preauthorization.
COMMENT: Commenter expressed concern that the shift from
prospective to retrospective review could result in possible in-
creased costs associated with reviewing and approving bills due
to differences in how the reviews are conducted. Commenter
also felt that this shift could result in more reimbursement de-
nials and an increased number of medical disputes.
RESPONSE: The Commission disagrees. The Commission
lacks the evidence to indicate that there is a difference in
the cost between prospective and retrospective review. The
amendment should cause fewer preauthorization requests to be
filed by health care providers and processed by carriers. This
should lead to fewer disputes between health care providers
and carriers, and therefore fewer disputes which must be
resolved by the Medical Review Division. The Commission will
monitor the frequency of this issue in medical dispute resolution.
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COMMENT: Commenter contended that the current rule
134.600(h)(6) has a negative impact on patient care because
some necessary diagnostic studies may be denied, resulting in
delayed or denied treatment.
RESPONSE: The Commission agrees that the amendment to
subsection (h)(6) simplifies the process for obtaining some
diagnostic tests. With the proposed language amendment
to rule 134.600(h)(6), the Commission has eliminated the
necessity to preauthorize low cost diagnostic tests that cost
under $350 and make up the majority of the radiology tests
performed. Injured workers should benefit from the language
change; eliminating the requirement of preauthorization will
eliminate any delay in treatment which may have allegedly
occurred due to the preauthorization process.
COMMENT: Commenter stated that comparative and confirma-
tory x-rays are not included in the determination of relative value
units developed for and licensed through the American Medical
Association. If these x-rays continue to require preauthorization
the Maximum Allowable Reimbursement (MAR) would need to
be properly adjusted to reflect the higher cost associated with
the preauthorization process.
RESPONSE: The Commission disagrees. The maximum allow-
able reimbursements in the 1996 Medical Fee Guideline were
derived in part from the 1995 edition of McGraw Hill Relative
Value for Physicians. Analysis conducted by TWCC staff con-
firmed that the vast majority of confirmatory and comparative x-
rays will fall below the $350 value and will not require preautho-
rization under this revision. Because of this it is not necessary
to consider whether additional reimbursement for preauthoriza-
tion is warranted. Prior to this proposed amendment all repeat
x-rays would have required preauthorization.
COMMENT: Commenter encouraged the Commission to re-
scind or modify this rule so that it is more practical to implement
and follow.
RESPONSE: The Commission agrees in part. The Commission
received numerous complaints related to the previous language
associated with rule 134.600(h)(6). Because of these concerns
the Commission initiated the rule making process in order to
amend the language associated with 134.600(h)(6). With the
help of a work group composed of health care providers, busi-
ness, and regulatory representatives, §134.600(h)(6) has been
amended to be less burdensome to the health care providers
and insure that medically necessary repeat diagnostics below
$350 can be performed without delay.
COMMENT: Commenter recommended that a period of time be
specified in the rule which would determine when a baseline test
can be considered expired, so that tests after that time period
would not be repeat tests. Commenter also felt that confirma-
tory x-rays used to assess the progress of treatment are not
baseline diagnostic studies, and encouraged the Commission
to rescind or modify the current rule.
RESPONSE: The Commission disagrees. Evoking an arbitrary
time period that would pertain to all diagnostic studies, would
not be valid. The word "baseline" has been removed from the
rule language. This amendment now requires only repeat stud-
ies reimbursed greater than $350 or DOP to be preauthorized.
COMMENT: Commenter generally supported the proposed
language and does not feel there will be a significant fiscal
impact on the system due to the changes.
RESPONSE: The Commission agrees.
The amendment is adopted pursuant to the Texas Labor
Code, §402.061, which authorizes the commission to adopt
rules necessary to administer the Act; Texas Labor Code,
§408.021 which states that an employee who sustains a
compensable injury is entitled to all health care reasonably
required by the nature of the injury, as and when needed;
the Texas Labor Code, §413.002 that requires the commission
to monitor health care providers and insurance carriers to
ensure compliance with commission rules relating to health
care, including medical policies, and fee guidelines; the Texas
Labor Code, §413.011 which requires the commission by rule to
establish medical policies relating to necessary treatments for
injuries and designed to ensure the quality of medical care and
to achieve effective medical cost control; the Texas Labor Code,
§413.013 which requires the commission by rule to establish: a
program for prospective, concurrent, and retrospective review
and resolution of a dispute regarding health care treatments
and services; a program for the systematic monitoring of
the necessity of treatments administered and fees charged
and paid for medical treatments or services, including the
authorization of prospective, concurrent, or retrospective review
under the medical policies of the commission to ensure that
the medical policies and guidelines are not exceeded; and a
program to detect practices and patterns by insurance carriers
in unreasonably denying authorization of payment for medical
services requested or performed if authorization is required by
the medical policies of the commission; and the Texas Labor
Code, §413.014, which requires the commission to specify
by rule those health care treatments and services requiring
express preauthorization by the insurance carrier, except for
medical emergency and states that the insurance carrier is not
liable for specified treatments and services that they have not
preauthorized, unless ordered by the commission.
These statutes clearly authorize the Commission to establish
procedures for prospective review and to specify by rule health
care treatments and services requiring express preauthorization
by the insurance carrier.
§134.600. Procedure for Requesting Pre-Authorization of Specific
Treatments and Services.
(a) - (g) (No change.)
(h) The health care treatments and services requiring pre-
authorization are:
(1) - (5) (No change.)
(6) unless otherwise specified, repeat individual diagnos-
tic study, with a fee established in the current Medical Fee Guideline
of greater than $350 or DOP (documentation of procedure) (Diag-
nostic study is defined as any test used to help establish or exclude
the presence of disease/injury in symptomatic persons; the test can
help determine a diagnosis, screen for specific diseases/injury, guide
the management of an established disease/injury and help formulate
a prognosis.);
(7) - (16) (No change.)
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: April 1, 1997
Proposal publication date: December 17, 1996
For further information, please call: (512) 440–3700
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Subchapter K. Treatment Guidelines
28 TAC §134.1002
The Texas Workers’ Compensation Commission (the commis-
sion) adopts an amendment to §134.1002, concerning the Up-
per Extremities Treatment Guideline with changes to the pro-
posed text published in the December 17, 1996 issue of the
Texas Register (21 TexReg 12054). The text of the Upper Ex-
tremities Treatment Guideline is available from the Publications
Department of the Texas Workers’ Compensation Commission,
4000 South IH 35, Southfield Building, Austin, Texas 78704-
7491. The sole amendment to §134.1002 is a revision of the
expiration or "Sunset" date in subsection (b)(1) of the rule from
February 1, 1997 to February 1, 1998. The only change to the
proposed amendment was a change in the sunset date from
July 1, 1998 to February 1, 1998.
As required by the Government Code, §2001.033(1), the
Commission’s reasoned justification for this amendment is set
out in its order which includes this preamble, which in turn
includes the rule. The reasoned justification is contained in
this preamble, and throughout this preamble, including how
and why the Commission reached the conclusions it did, why
the amendment is appropriate, the factual, policy, and legal
bases for the amendment, a restatement of the factual basis
for the amendment, a summary of comments received from
interested parties, names of those groups and associations
who commented and whether they were for or against adoption
of the amendment, and the reasons why the Commission
disagrees with some of the comments.
The Upper Extremities Treatment Guideline clarifies those ser-
vices that are reasonable and necessary for operative and non-
operative care of the upper extremities for the injured workers
of Texas. The guideline is not to be used as a fixed treatment
protocol, but rather identifies a normal course of treatment and
reflects typical courses of intervention, while recognizing that
there will be injured workers who will require less or more treat-
ment than is outlined. The guideline also acknowledges that in
atypical cases, treatment falling outside the guideline will occa-
sionally be necessary. However, those cases that exceed the
guideline level of treatment are subject to more careful scrutiny
and review and require documentation of the special circum-
stances that justify the treatment. The guideline does not pre-
scribe the type and frequency of treatment; treatment must be
based on patient need and professional judgement. The rule
was designed to function as a guideline and is not to be used
as the sole reason for denial of treatments and services.
The clinical and diagnostic treatment guidelines contained in the
rule were developed in conjunction with health care providers
and other parties in the workers’ compensation system. The
guideline was designed to achieve the following goals: (1)
to assist all parties with regard to the appropriate treatment
and management of upper extremities injuries; (2) to establish
elements against which aspects of care can be compared;
(3) to establish a guideline to identify clinically acceptable
courses of treatment for specific disorders; (4) to establish
documentation standards which support the appropriateness
of the level of service; and (5) to provide a mechanism of
prospective, concurrent, and retrospective review for efficient
and effective health care utilization.
The Commission considered all relevant statutory and policy
mandates and objectives and designed this rule to achieve
those mandates and objectives, including the following:
(1) establish medical policies and guidelines relating to use
of medical services by employees who suffer compensable
injuries;
(2) establish medical policies relating to necessary treatments
for injuries which are designed to ensure the quality of medical
care and designed to achieve effective medical cost control.
The amendment of §134.1002 extending the expiration date to
February 1, 1998 achieves these objectives by extending the
applicability of the provisions of the rule, including the following:
(1) identification of clinically acceptable courses of care for
specific upper extremities injuries;
(2) identification of services that are reasonable and medically
necessary for treatment of upper extremity injuries.
The guideline promotes quality health care, injury specific treat-
ment and appropriateness of care, by identifying clinically ac-
ceptable courses of care for specific upper extremities injuries,
and by facilitating communication between all parties in order
to achieve rapid recovery from the effects of an injury. This
communication also promotes a timely return to modified or full
duty work that takes into account the job demands and the func-
tional capabilities of the injured worker. The number of disputes
regarding upper extremities treatments and preauthorization re-
quests should be reduced because the guideline clarifies what
is a normal course of treatment and reflects typical courses of
intervention. In addition, fewer disputes should result in a re-
duction of costs to the workers’ compensation system and in
timely and appropriate treatment of an injured worker.
It was necessary to amend §134.1002, because without such
amendment the rule would expire on February 1, 1997. Sub-
section (b)(1) has been amended to extend the time the rule will
remain in effect to February 1, 1998. This will allow the Com-
mission to continue to monitor and analyze the effectiveness of
the rule and to receive input from affected parties with regard
to whether any portion of the substantive provisions of the rule
should be revised. At this time, the Commission believes that
the rule is functioning as intended and the Commission is not
aware of any concerns or problems on the part of parties af-
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fected by the rule. This is therefore the only amendment to the
rule.
Comments were received on the proposed amendment from:
the Texas Workers’ Compensation Insurance Fund; and Health-
watch, Inc.
One commenter specifically did not register a "for" or "against"
position, while the other opposed the continuation of the rule in
its current format.
The Commission held a public hearing on the proposed amend-
ment on January 16, 1997 at the Commission’s central office in
Austin. No testimony was offered by persons attending.
A summary of the comments and the agency’s responses are
as follows:
COMMENT: One commenter encouraged the Commission to
continue to review the efficacy of treatment algorithms and
analyze the impact of the guideline on return to work patterns
and cost to the system.
RESPONSE: The Commission agrees. The Commission will
continue to monitor the guideline over the next 12 months
for efficacy and cost to the system. Cost impact data is
insufficient at this time, due to the short time the guideline
has been in effect. The Commission does not currently have a
mechanism in place to correlate guideline efficacy with return-
to-work statistics.
COMMENT: Another commenter stated that reflex sympathetic
dystrophy should be addressed if the guideline is to continue,
however, the commenter refrained from making any sugges-
tions regarding the disease at this time.
RESPONSE: The Commission disagrees. Commission mon-
itoring has shown that not enough time has passed to collect
sufficient data regarding the efficacy of the guideline on specific
diagnoses such as reflex sympathetic dystrophy. The Commis-
sion believes that the sunset date of February 1998 will allow
for sufficient data collection and analysis to determine what, if
any, changes are needed to specific diagnoses algorithms.
COMMENT: The second commenter also stated that the guide-
line has not made a significant impact on the system and there-
fore should not continue in its current format.
RESPONSE: The Commission disagrees. Commission moni-
toring has shown that not enough time has passed to collect
sufficient data from which a conclusion could be drawn. The
Commission believes that extending the sunset date until Feb-
ruary of 1998 will allow for sufficient data collection and analysis.
The amendment is adopted pursuant to the Texas Labor
Code, §402.061 which requires the commission to adopt rules
necessary for the implementation and enforcement of the Texas
Workers Compensation Act; the Texas Labor Code, §413.011,
which authorizes the commission to establish by rule medical
policies and guidelines relating to necessary treatments for
injuries; and the Texas Labor Code, §413.013, which authorizes
the commission to establish by rule a program for prospective,
concurrent, and retrospective review and resolution of a dispute
regarding health care treatments and services; and to establish
by rule a program for the systematic monitoring of the necessity
of treatments administered and fees charged and paid for
medical treatments or services, including the authorization
of prospective, concurrent, or retrospective review under the
medical policies of the commission to ensure that the medical
policies or guidelines are not exceeded. These statutory
provisions clearly authorize the commission to adopt a rule such
as §134.1002 which includes guidelines relating to necessary
treatments for injuries and promotes resolution of disputes
regarding health care treatments and services.
§134.1002. Upper Extremities Treatment Guideline.
(a) (No change.)
(b) Introduction.
(1) This guideline shall become effective February 1,
1996, and remain effective until February 1, 1998.
(2) - (5) (No change.)
(c) - (i) (No change.)
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: February 14, 1997
Proposal publication date: December 17, 1996
For further information, please call: (512) 440–3700
♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
Part I. Texas Natural Resource Conserva-
tion Commission
Chapter 12. Payment of Fees
30 TAC §§12.1, 12.3, 12.5
The commission adopts new §§12.1, 12.3, and 12.5, concerning
Payment of Fees, without changes to the proposed text as
published in the November 5, 1996, issue of the Texas Register
(21 TexReg 10863).
EXPLANATION OF ADOPTED RULES. This adoption is con-
current with other rulemaking affecting applicable commission
fee rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. The new Chapter 12 incorporates the
22 TexReg 1322 February 4, 1997 Texas Register
Tax Code penalty and interest provisions. A reference to Chap-
ter 12 is concurrently being placed in all applicable fee rules,
while at the same time, all existing late payment language is
deleted.
The new §12.3, concerning Penalty and Interest on Delinquent
Fees, specifically incorporates the penalty and interest rates
found in Tax Code, §111.060 and §111.061.
The new §12.5, concerning Consistency of Penalties and
Interest with the Tax Code, links the penalty and interest
structure of the commission’s rules to Tax Code, §111.060 and
§111.061, and therefore does not permit the commission to
charge penalties or interest at rates in excess of the Tax Code.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules in accor-
dance with Texas Government Code, §2007.043. Promulgation
and enforcement of these rules will not affect private real prop-
erty.
HEARING AND COMMENTERS. A public hearing was held on
December 3, 1996, in Austin. No public testimony was offered
at the public hearing. The public comment period closed on
December 5, 1996, and no written comments were received.
STATUTORY AUTHORITY. The new sections are adopted
under Texas Water Code, §§5.103, 5.105, 13.041, 26.011,
27.019, 32.009, 33.007, and 34.006 and Texas Health and
Safety Code, §§341.002, 341.031, 361.011, 361.017, 361.024,
366.012, 382.017, 401.011, 401.051, and 401.412, which
authorize the commission to adopt any rules necessary to carry
out its powers and duties under the Water Code and other laws
of Texas and to establish and approve all general policy of the
commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 101. General Rules
30 TAC §101.24, §101.27
The commission adopts amendments to §101.24, concerning
Inspection Fees and §101.27, concerning Emissions Fees,
without changes to the proposed text as published in the
November 5, 1996, issue of the Texas Register (21 TexReg
10863).
EXPLANATION OF ADOPTED RULES. This adoption is con-
current with other rulemaking affecting applicable commission
fee rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
These amendments ensure that the penalty and interest provi-
sions required for the late payment of fees contained in these
sections remain consistent with the limits of the Tax Code.
The current late payment language contained in §101.24 and
§101.27 is replaced with references to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules in accor-
dance with Texas Government Code, §2007.043. Promulgation
and enforcement of these rules will not affect private real prop-
erty.
HEARING AND COMMENTERS. A public hearing was held on
December 3, 1996, in Austin. No public testimony was offered
at the public hearing. The public comment period closed on
December 5, 1996, and no written comments were received.
STATUTORY AUTHORITY. The amendments are adopted
under the Texas Health and Safety Code, the Texas Clean Air
Act (TCAA), §382.017, which provides the commission with the
authority to adopt rules consistent with the policy and purposes
of the TCAA.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 290. Water Hygiene
Subchapter E. Fees for Public Water Systems
30 TAC §290.51
The commission adopts an amendment to §290.51, concerning
Fees for Services to Drinking Water System, without changes
to the proposed text as published in the November 5, 1996,
issue of the Texas Register (21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
ADOPTED RULES February 4, 1997 22 TexReg 1323
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
This amendment inserts a reference to the new Chapter 12 to
establish for this section penalty and interest provisions for the
late payment of fees.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARING AND COMMENTERS. A public hearing was held on
December 3, 1996, in Austin. No public testimony was offered
at the public hearing. The public comment period closed on
December 5, 1996, and no written comments were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 291. Water Rates
Subchapter D. Records and Reports
30 TAC §291.76
The commission adopts an amendment to §291.76, concerning
Regulatory Assessment (of water rates), without changes to the
proposed text as published in the November 5, 1996, issue of
the Texas Register (21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
This amendment ensures that the penalty and interest provi-
sions required for the late payment of fees contained in this
section remain consistent with the limits of the Tax Code. The
current late payment language is replaced with a reference to
the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARING AND COMMENTERS. A public hearing was held on
December 3, 1996, in Austin. No public testimony was offered
at the public hearing. The public comment period closed on
December 5, 1996, and no written comments were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §§5.103, 5.105, and 13.041, which pro-
vide the commission with rulemaking authority relating to the
regulation and supervision of retail public utilities’ rates, fees,
operations, and services and submetered and nonsubmetered
master metered service providers. The amendment establishes
the substantive regulations which affect the policies of the com-
mission regarding the assurance of water and sewer rates, fees,
operations, and services which are just and reasonable.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 303. Operation of the Rio Grande
Financing of the Rio Grande Watermaster Opera-
tion
30 TAC §303.73
The commission adopts an amendment to §303.73, concerning
Assessment of Costs, without changes to the proposed text
as published in the November 5, 1996, issue of the Texas
22 TexReg 1324 February 4, 1997 Texas Register
Register (21 TexReg 10863). This section pertains to financing
Rio Grande watermaster operations.
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
This amendment inserts a reference to the new Chapter 12 to
establish for this section penalty and interest provisions for the
late payment of fees.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARING AND COMMENTERS. A public hearing was held on
December 3, 1996, in Austin. No public testimony was offered
at the public hearing. The public comment period closed on
December 5, 1996, and no written comments were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 304. Watermaster Operations
Financing Watermaster Operations
30 TAC §304.63
The commission adopts an amendment to §304.63, concerning
Assessment of Cost, without changes to the proposed text
as published in the November 5, 1996, issue of the Texas
Register (21 TexReg 10863). This section pertains to financing
watermaster operations.
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
This amendment inserts a reference to the new Chapter 12 to
establish for this section penalty and interest provisions for the
late payment of fees.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARING AND COMMENTERS. A public hearing was held on
December 3, 1996, in Austin. No public testimony was offered
at the public hearing. The public comment period closed on
December 5, 1996, and no written comments were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 305. Consolidated Permits
Subchapter M. Waste Treatment Inspection Fee
Program
30 TAC §305.507
The commission adopts an amendment to §305.507, concern-
ing Failure to Make Payment, without changes to the proposed
ADOPTED RULES February 4, 1997 22 TexReg 1325
text as published in the November 5, 1996, issue of the Texas
Register (21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is con-
current with other rulemaking affecting applicable commission
fee requirements. The purpose of the rulemaking is to estab-
lish uniform and consistent requirements for the assessment of
penalties and interest for the late payment of fees owed the
state under the commission’s jurisdiction as required by Texas
Water Code, §5.235. The Water Code requires penalty and in-
terest rates to be no greater than those established in Texas
Tax Code, §111.060 and §111.061. Those sections of the Tax
Code provide for the assessment of a penalty of 5.0% of any
delinquent tax, and if those taxes are not paid within 30 days
after the day on which they are due, an additional 5.0% penalty
will be assessed. Furthermore, an annual interest rate of 12.0%
will be assessed on delinquent taxes beginning 60 days after
the day on which taxes are due. A new 30 TAC Chapter 12
contains these penalty and interest provisions and will apply to
all fees under the commission’s jurisdiction.
This amendment ensures that the penalty and interest provi-
sions required for the late payment of fees contained in this
section remain consistent with the limits of the Tax Code. The
current late payment language has an incorrect interest rate of
12.0% compounded monthly. The correct interest rate should
be 12.0% annually. This late payment language is replaced
with a reference to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARINGS AND COMMENTERS. A public hearing on the
proposal was held December 3, 1996, in Austin. No public
testimony was offered at the hearing. The public comment
period closed on December 5, 1996, and no written comments
were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §§5.103, 5.105, 13.041, 26.011, 27.019,
32.009, 33.007, and 34.006 and Texas Health and Safety Code,
§§341.002, 341.031, 361.011, 361.017, 361.024, 366.012,
382.017, 401.011, 401.051, and 401.412, which authorize the
commission to adopt any rules necessary to carry out its powers
and duties under the Water Code and other laws of Texas and
to establish and approve all general policy of the commission.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 312. Sludge Use, Disposal, and Trans-
portation
Subchapter A. General Provisions
30 TAC §312.9
The commission adopts an amendment to §312.9, concerning
Sludge Fee Program, without changes to the proposed text as
published in the November 5, 1996, issue of the Texas Register
(21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
This amendment ensures that the penalty and interest provi-
sions required for the late payment of fees contained in this
section remain consistent with the limits of the Tax Code. The
current late payment language has an incorrect interest rate of
12.0% compounded monthly. The correct interest rate should
be 12.0% annually. This late payment language is replaced
with a reference to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARING AND COMMENTERS. A public hearing on the
proposal was held on December 3, 1996, in Austin. No public
testimony was offered at the hearing. The public comment
period closed on December 5, 1996, and no written comments
were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
22 TexReg 1326 February 4, 1997 Texas Register
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 320. Regional Assessments of Water
Quality
Program for Water Quality Assessment by Water-
shed
30 TAC §320.21
The commission adopts an amendment to §320.21, concerning
Water Quality Fees, without changes to the proposed text as
published in the November 5, 1996, issue of the Texas Register
(21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
The amendment ensures that the penalty and interest provi-
sions required for the late payment of fees contained in this
section remain consistent with the limits of the Tax Code. The
current late payment language has an incorrect interest rate of
12.0% compounded monthly. The correct interest rate should
be 12.0% annually. This late payment language is replaced
with a reference to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this proposed rule in
accordance with Texas Government Code, §2007.043. Pro-
mulgation and enforcement of this proposed rule will not affect
private real property.
HEARING AND COMMENTERS. A public hearing on the
proposal was held on December 3, 1996, in Austin. No public
testimony was offered at the hearing. The public comment
period closed on December 5, 1996, and no written comments
were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 330. Municipal Solid Waste
Subchapter P. Fees and Reporting
30 TAC §330.601
The commission adopts an amendment to §330.601, concern-
ing Purpose and Applicability (Municipal Solid Waste), without
changes to the proposed text as published in the November 5,
1996, issue of the Texas Register (21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
The amendment ensures that the penalty and interest provi-
sions required for the late payment of fees contained in this
section remain consistent with the limits of the Tax Code. The
current late payment language has an incorrect interest rate of
12.0% compounded monthly. The correct interest rate should
be 12.0% annually. This late payment language is replaced
with a reference to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARINGS AND COMMENTERS. A public hearing on the
proposal was held December 3, 1996, in Austin. No public
testimony was offered at the hearing. The public comment
period closed on December 5, 1996, and no written comments
were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
ADOPTED RULES February 4, 1997 22 TexReg 1327
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 334. Underground and Aboveground
Storage Tanks
The commission adopts amendments to §334.22 and §334.128,
concerning Failure to Make Payment and Annual Facility Fees
for ASTs (Aboveground Storage Tanks), and §§334.406,
334.423, and 334.467, concerning Fee Assessments for
Certificate of Registration, Fee Assessments for License A and
License B, and Fee Assessments for Certificates of Registra-
tion, without changes to the proposed text as published in the
November 5, 1996, issue of the Texas Register (21 TexReg
10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
The amendments ensure that the penalty and interest provi-
sions required for the late payment of fees contained in these
sections remain consistent with the limits of the Tax Code. The
current late payment language has an incorrect interest rate of
12.0% compounded monthly. The correct interest rate should
be 12.0% annually. This late payment language is replaced
with references to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules in accor-
dance with Texas Government Code, §2007.043. Promulgation
and enforcement of these rules will not affect private real prop-
erty.
HEARINGS AND COMMENTERS. A public hearing on the
proposal was held December 3, 1996, in Austin. No public
testimony was offered at the hearing. The public comment
period closed on December 5, 1996, and no written comments
were received.
Subchapter B. Underground Storage Tank Fees
30 TAC §334.22
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Subchapter F. Aboveground Storage Tanks
30 TAC §334.128
The amendment is adopted under Texas Water Code, §5.103,
which provides the commission with the authority to adopt any
rules necessary to carry out the Texas Water Code and other
laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Subchapter I. Underground Storage Tank Con-
tractor Registration And Installer Licensing
30 TAC §334.406, §334.423
The amendments are adopted under Texas Water Code,
§5.103, which provides the commission with the authority to
adopt any rules necessary to carry out the Texas Water Code
and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 22, 1997.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Subchapter J. Registration of Corrective Action
Specialists And Project Managers For Product
Storage Tank Remediation Projects
30 TAC §334.467
The amendments are adopted under Texas Water Code,
§5.103, which provides the commission with the authority to
adopt any rules necessary to carry out the Texas Water Code
and other laws of this state.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
Chapter 335. Industrial Solid Waste and Munici-
pal Hazardous Waste
Subchapter J. Hazardous Waste Generation, Fa-
cility and Disposal Fee System
30 TAC §335.331
The commission adopts an amendment to §335.331, concern-
ing Failure to Make Payment or Report, without changes to the
proposed text as published in the November 5, 1996, issue of
the Texas Register (21 TexReg 10863).
EXPLANATION OF ADOPTED RULE. This adoption is concur-
rent with other rulemaking affecting applicable commission fee
rules. The purpose of the rulemaking is to establish uniform
and consistent requirements for the assessment of penalties
and interest for the late payment of fees owed the state under
the commission’s jurisdiction as required by Texas Water Code,
§5.235. The Water Code requires penalty and interest rates
to be no greater than those established in Texas Tax Code,
§111.060 and §111.061. Those sections of the Tax Code pro-
vide for the assessment of a penalty of 5.0% of any delinquent
tax, and if those taxes are not paid within 30 days after the day
on which they are due, an additional 5.0% penalty will be as-
sessed. Furthermore, an annual interest rate of 12.0% will be
assessed on delinquent taxes beginning 60 days after the day
on which taxes are due. A new 30 TAC Chapter 12 contains
these penalty and interest provisions and will apply to all fees
under the commission’s jurisdiction.
The amendment ensures that the penalty and interest provi-
sions required for the late payment of fees contained in this
section remain consistent with the limits of the Tax Code. The
current late payment language has an incorrect interest rate of
12.0% compounded monthly. The correct interest rate should
be 12.0% annually. This late payment language is replaced
with a reference to the new Chapter 12.
TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for this rule in accordance
with Texas Government Code, §2007.043. Promulgation and
enforcement of this rule will not affect private real property.
HEARINGS AND COMMENTERS. A public hearing on the
proposal was held December 3, 1996, in Austin. No public
testimony was offered at the hearing. The public comment
period closed on December 5, 1996, and no written comments
were received.
STATUTORY AUTHORITY. The amendment is adopted under
Texas Water Code, §5.103, which provides the commission with
the authority to adopt any rules necessary to carry out the Texas
Water Code and other laws of this state, and Texas Health and
Safety Code, §361.024, which provides the commission with
the authority to regulate solid and hazardous waste.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Natural Resource Conservation Commission
Effective date: February 14, 1997
Proposal publication date: November 5, 1996
For further information, please call: (512) 239-1966
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 5. Funds Management (Fiscal Affairs)
The Comptroller of Public Accounts adopts new §5.140, con-
cerning replacement warrants, without changes to the proposed
text as published in the November 12, 1996, issue of the Texas
Register (21 TexReg 11087).
The new section replaces §§5.141-5.143 which are being
repealed.
The new section is necessary because of substantial amend-
ments made to Government Code, §403.054 by the 73rd Legis-
lature, 1993, which render obsolete certain portions of existing
§§5.141-5.143.
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The new section is adopted under the Government Code,
§403.054, which provides that the comptroller may issue a
replacement warrant in place of an original warrant, if the state
agency on whose behalf the comptroller issued the original
warrant notifies the comptroller of certain specific events. This
statute also specifies under what conditions the comptroller
may not issue a replacement warrant. This statute also
authorizes the comptroller to adopt rules regarding the issuance
of replacement warrants.
The new section implements Government Code, §403.054.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: February 14, 1997
Proposal publication date: November 12, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §§5.141-5.143
The Comptroller of Public Accounts adopts the repeal of
§§5.141-5.143, concerning definitions; return of stolen for
forged warrants to comptroller; application of duplicate warrant,
without changes to the proposed text as published in the
November 12, 1996, issue of the Texas Register (21 TexReg
11088).
These sections are being repealed to implement statutory
changes to Government Code, §403.054 governing the is-
suance of replacement warrants. Based on these statutory
changes a substantially revised section (34 TAC §5.140 con-
cerning replacement warrants) will be adopted.
No comments were received regarding adoption of the repeals.
The repeals are adopted under the Government Code,
§403.054, which provides that the comptroller may issue a
replacement warrant in place of an original warrant, if the
state agency on whose behalf the comptroller issued the
original warrant notifies the comptroller of certain specific
events. This statute also specifies under what conditions the
comptroller may not issue a replacement warrant. This statute
also authorizes the comptroller to adopt rules regarding the
issuance of replacement warrants.
The repeals implement the Government Code, §403.054.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Comptroller of Public Accounts
Effective date: February 14, 1997
Proposal publication date: November 12, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part XI. Texas Commission on Human
Rights
Chapter 321. General Provisions
40 TAC §§321.1, 321.2, 321.6
The Texas Commission on Human Rights adopts amendments
to §§321.1, 321.2, and 321.6, concerning Definitions, Purpose,
and Availability, without changes to the proposed text as
published in the December 6, 1996, issue of the Texas Register
(21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to this adopted action, there will be a clarification of the
current location of the applicable statutes.
No comments were received regarding adoption of these
amendments.
The amendments are adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind these rules in accordance with
the Administrative Procedure Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701160
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
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The Texas Commission on Human Rights adopts amendments
to §§323.1-323.5, concerning General Description, Term of Of-
fice, Meetings, Reimbursements, and General Powers, without
changes to the proposed text as published in the December 6,
1996, issue of the Texas Register (21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to this adopted action, there will be a clarification of the
current location of the applicable statutes.
No public comments were received regarding adoption of these
amendments.
The amendments are adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind these rules in accordance with
the Administrative Procedure Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701161
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 437–3457
♦ ♦ ♦
Chapter 325. Local Commissions
40 TAC §§325.1–325.3, 325.5
The Texas Commission on Human Rights adopts amendments
to §§325.1-325.3, and 325.5, concerning Deferral Authority, De-
ferral Procedures, and Eligibility, with changes to the proposed
text as pubished in the December 6, 1996, issue of the Texas
Register (21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated, Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to this adopted action, there will be a clarification of the
current location of the applicable statutes. Additionally, this
adopted action will clarify mailing procedures.
No comments were received regarding the adoption of these
amendments.
The amendments are adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind these rules in accordance with
the Administrative Procedure Act.
§325.1. Deferral Authority.
The commission shall defer a complaint filed with it to a local
commission within five working days pursuant to the Texas Labor
Code, §21.155(a) (formerly Texas Revised Civil Statutes Annotated
Article 5221k, §4.04(a)).
§ 325.2. Deferral Procedures.
(a) For a complaint filed with the commission over which
the federal government has deferred jurisdiction, timeliness of the
complaint shall be measured by the date on which the complaint is
received by the commission for the purpose of satisfying the filing
requirements of the Texas Labor Code, §21.201 (formerly Texas
Revised Civil Statutes Annotated Article 5221k, §6.01(a)).
(b) For a complaint deferred to the commission by the federal
government, timeliness of the complaint shall be measured by the date
on which the complaint is received by the federal government for the
purpose of satisfying the filing requirements of the Texas Labor Code,
§21.201 (formerly Texas Revised Civil Statutes Annotated Article
5221k, §6.01(a)).
(c) For a complaint deferred to the commission by a local
commission, timeliness of the complaint shall be measured by the date
on which the complaint is received by the local commission for the
purpose of satisfying the filing requirements of the Texas Labor Code,
§21.201 (formerly Texas Revised Civil Statutes Annotated Article
5221k, §6.01(a)).
(d) To encourage the maximum degree of effectiveness by
local commissions, the commission shall endeavor to maintain close
communication with respect to all matters forwarded to them and
shall provide such assistance to local commissions as permitted by
law and as is practicable.
(e) The Act grants a local commission the exclusive right to
take appropriate action within the scope of its powers and jurisdiction
to process a complaint deferred by the commission pursuant to the
requirements of the Texas Labor Code, §21.155 (formerly Texas
Revised Civil Statutes Annotated Article 5221k, §4.04), and this
chapter.
(f) A local commission may waive its right to the period of
exclusive processing of a complaint provided by the Act with respect
to any complaint or category of complaints by deferring a matter
under its jurisdiction to the commission pursuant to the Texas Labor
Code, §21.156 (formerly Texas Revised Civil Statutes Annotated
Article 5221k, §4.04(c)).
(g) All complaints received by the commission subject to
deferral to a local commission shall be dated and time stamped upon
receipt.
(h) The original complaint shall be retained in a suspense file
by the commission until the local commission has submitted a copy
of its final determination to the commission; the commission has
reassumed responsibility for the complaint after affording the local
commission a reasonable time, but not less than 60 days, to remedy
the practice alleged to be discriminatory in the deferred complaint;
or the local commission has deferred the matter under its jurisdiction
to the commission.
(i) A copy of a complaint received by the commission subject
to deferral to a local commission shall be transmitted by registered
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or certified mail, return receipt requested, to the appropriate local
commission. Proceedings by the local commission are deemed to
have commenced on the date such complaint is mailed.
(j) A copy of a complaint deferred to a local commission
by the federal government over which the commission has deferral
jurisdiction shall be transmitted by registered or certified mail, return
receipt requested, to the commission by the local commission.
(k) The complainant and respondent shall be notified in
writing that the complaint received by the commission has been
forwarded to the local commission.
(l) For purposes of satisfying the requirements of the Texas
Labor Code, §21.155 (formerly Texas Revised Civil Statutes Anno-
tated Article 5221k, §4.04), the commission shall not assume juris-
diction over a complaint deferred to a local commission, except as
follows:
(1) where the local commission may defer a complaint
under its jurisdiction to the commission;
(2) where the complaint is received by the commission
within 180 days of the alleged violation but beyond the period of
limitation of the appropriate local commission;
(3) where the local commission has not acted on the
complaint pursuant to the requirements of the Texas Labor Code,
§21.155(c) (formerly Texas Revised Civil Statutes Annotated Article
5221k, §4.04(b)), and this chapter.
§325.3. Final Determination of a Local Commission.
(a) A local commission shall submit to the commission by
registered or certified mail, return receipt requested, a copy of the
document stating the final finding of the local commission as to the
merits of a deferred complaint or a copy of the document stating
the appropriate action taken by the local commission to resolve the
practice alleged as discriminatory in a deferred complaint.
(b) For purposes of satisfying the Texas Labor Code,
§§21.208 and 21.251-21.256 (formerly Texas Revised Civil Statutes
Annotated Article 5221k, §7.01(a)), a local commission shall submit
to the commission by registered or certified mail, return receipt
requested, notification if a deferred complaint is dismissed, or shall
submit, within 120 days of the date the complaint is deferred by the
commission, written notification if the local commission has not filed
a civil action or not successfully negotiated a conciliation agreement
between the complainant and respondent. A local commission
shall notify the commission within five working days if the local
commission does not intend to act on a complaint deferred by the
commission or if it receives a complaint over which the commission
has deferral jurisdiction.
§325.5. Eligibility.
(a) Notwithstanding any other rules of the commission, the
commission shall defer complaints pursuant to the Texas Labor Code,
§21.155 (formerly Texas Revised Civil Statutes Annotated Article
5221k, §4.04), to local commissions which are in compliance with
the following requirements:
(1) a political subdivision adopts and enforces an ordi-
nance pursuant to the Texas Labor Code, §21.151 (formerly Texas
Revised Civil Statutes Annotated Article 5221k, §4.01);
(2) a political subdivision or two or more political sub-
divisions acting jointly creates a local commission pursuant to the
Texas Labor Code, §21.152 (formerly Texas Revised Civil Statutes
Annotated Article 5221k, §4.02);
(3) the local commission can exercise the powers pursuant
to the Texas Labor, §§21.153-21.154 (formerly Texas Revised Civil
Statutes Annotated Article 5221k, §4.03); and
(4) the local commission is designated as a 706 deferral
agency by the United States Equal Employment Opportunity Com-
mission and maintains 706 designation by complying with the perfor-
mance standards established by the United States Equal Employment
Opportunity Commission for 706 deferral agencies.
(b) To be certified by the commission as a local commission
pursuant to this chapter and the Texas Labor Code, Subchapter D,
§§21.151-21.156 (formerly Texas Revised Civil Statutes Annotated
Article 5221k, §§4.01-4.04), the following materials and information
shall be submitted to the commission:
(1) a letter of intent showing approval by the local
commission and the governing authority of the political subdivision
or subdivisions;
(2) a copy of the local ordinance that prohibits practices
designated as unlawful under the Texas Labor Code
(3) a copy of rules, policies, and procedures governing
the operations of the local commission;
(4) a copy of an organizational chart of the internal
structure of the local commission and its relationship to the governing
authorities of the political subdivision or subdivisions of which it is
a part;
(5) a copy of the local commission budget and resources;
(6) a letter from the United States Equal Employment
Opportunity Commission verifying designation as a 706 agency.
(c) Upon examination of the materials and information pro-
vided by a local commission, the executive director shall on behalf
of the commission notify in writing the local commission as to de-
termination of its eligibility.
(d) If the commission does not certify the local commission
as subject to this chapter and the Texas Labor Code, Subchapter D,
§§21.151-21.156 (formerly Texas Revised Civil Statutes Annotated
Article 5221k, §§4.01-4.04), it shall identify in writing the reasons
for noncertification and endeavor to provide the local commission the
necessary assistance to comply with the requirements established by
this chapter and the Texas Labor Code, Subchapter D, §§21.151-
21.156 (formerly Texas Revised Civil Statutes Annotated Article
5221k, §§4.01-4.04).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701162
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 437–3457
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♦ ♦ ♦
Chapter 327. Administrative Review
Subchapter A. Administrative Investigation and
Review
40 TAC §§327.1–327.10, 327.12
The Texas Commission on Human Rights adopts amendments
to §§327.1-327.10, and 327.12, concerning Filing a Complaint,
Investigation of a Complaint, Subpoena, Dismissal of a Com-
plaint, Reasonable Cause Determination, Conciliation, Notice
to Complainant, Failure to Issue Notice, Access to Commission
Records, Confidentiality, and Temporary Injunctive Relief, with
changes to the proposed text as published in the December 6,
1996, issue of the Texas Register (21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated, Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to this adopted action, there will be a clarification of the
current location of the applicable statutes. Additionally, this
adopted action will clarify mailing procedures.
No comments were received regarding the adoption of these
amendments.
The amendments are adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind these rules in accordance with
the Administrative Procedure Act.
§327.1. Filing a Complaint.
(a) A complainant may telephone, write, or visit the commis-
sion office or a local commission office to obtain information about
filing a complaint with the commission.
(b) The executive director or his or her designee may counsel
with the complainant about the facts and circumstances which
constitute the alleged unlawful employment practice. If the facts and
circumstances do not constitute an unlawful employment practice,
the executive director or his or her designee shall so advise the
complainant. If the facts and circumstances constitute an alleged
unlawful employment practice, the executive director or his or her
designee shall assist the complainant in perfecting the complaint.
(c) The complaint shall be filed at the commission office in
writing or in person with the executive director or his or her designee
on a form provided by the commission, or filed in writing at an office
of a local commission, or at an office of the federal government.
(d) Notwithstanding any other rule of the commission, the
complaint shall identify personal harm, respondent’s reasons for the
actions taken, and a discrimination statement.
(e) A complaint shall be filed within 180 days after the date
the alleged unlawful employment practice occurred.
(f) A complaint may be withdrawn by a complainant only
with the consent of the commission. The commission hereby
delegates authority to the executive director or his or her designee
to grant consent to a request to withdraw a complaint where the
withdrawal of the complaint shall not defeat the purposes of the Texas
Labor Code.
(g) A complaint may be amended to cure technical defects
or omissions, including failure to verify the complaint and to
clarify and amplify allegations made therein. Such amendment
or amendments alleging additional acts which constitute unlawful
employment practices related to or growing out of the subject matter
of the original complaint shall relate back to the date the complaint
was first received. The respondent shall receive a copy of the
amended complaint. An amended complaint shall be subject to the
procedures set forth in these rules.
(h) Upon receipt of a complaint to be processed by the com-
mission, the complaint shall be docketed to include all pertinent in-
formation, assigned a complaint number, and assigned for processing
to a commission employee.
(i) Within ten days after the receipt of the perfected com-
plaint, the executive director or his or her designee shall serve the
respondent with a copy of the complaint by registered or certified
mail, return receipt requested. If a perfected complaint is not re-
ceived by the commission within 180 days of the alleged unlawful
employment practice, the commission shall notify the respondent that
a complaint has been filed and that the process of perfecting the com-
plaint is in progress.
(j) On behalf of the commission, the executive director or
his or her designee shall notify the parties to a complaint of the
status of the complaint at least quarterly and until the final disposition
of the complaint, unless the notice would jeopardize an undercover
investigation by another state, federal, or local government.
(k) If a complaint as referenced in the subsection (c) of this
section is filed within 180 days after the date the alleged unlawful
employment practice occurred, it may be amended in accordance
with subsection (g) of this section to comply with the definition of a
complaint as referenced in §321.1 of this title (relating to Definitions).
If the complaint is not amended within 180 days after the date
the alleged unlawful employment practice occurred, the amended
complaint shall relate back to the date the original complaint was
filed as required by subsection (e) of this section.
§327.2. Investigation of a Complaint.
(a) After attempting alternative dispute resolution pursuant
to §§327.21-327.31 of this title (relating to Alternative Dispute
Resolution), the executive director or his or her designee shall
promptly investigate a complaint filed with the commission.
(b) The executive director or his or her designee shall
promptly investigate the allegations set forth in a complaint if the
federal government has referred the complaint to the commission or
has deferred jurisdiction over the subject matter of the complaint to
the commission.
(c) During the course of such investigation, the commission
may utilize the services of local commissions or the federal govern-
ment and may utilize the information gathered by such authorities or
agencies.
(d) As part of each investigation, the commission may accept
any statement of position or evidence with respect to the allegations
of the complaint which the complainant or the respondent wishes to
submit.
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(e) As part of each investigation, the commission may require
a fact-finding conference with the complainant and the respondent
prior to a determination on a complaint.
(f) A fact-finding conference is primarily an investigative
forum intended to define the issues, to determine which elements
are undisputed, and to solicit information and evidence with respect
to the allegations in the complaint.
(g) The executive director or his or her designee shall
conduct the fact-finding conference and determine who shall present
information and evidence for the respondent and the complainant
during the conference.
(h) In connection with the investigation of a complaint, the
executive director or his or her designee may request from any person
evidence relevant to the investigation of alleged violations of the
Texas Labor Code. Requests for evidence may be made in the
following manner:
(1) oral and video interviews and depositions;
(2) written interrogatories;
(3) production of documents and records;
(4) requests for admissions;
(5) on-site inspection of respondent’s facilities;
(6) written statements on affidavits; or
(7) other forms of discovery authorized by the Admin-
istrative Procedure Act, Texas Government Code, §§2001.081-
2001.103, or the Texas Rules of Civil Procedure.
(i) In connection with a request for evidence relevant to
an investigation of alleged violations of the Texas Labor Code,
the commission may establish time requirements for any person
responding to such request for evidence. For good cause shown,
the executive director or his or her designee may extend such time
requirements for a reasonable time.
(j) The executive director or his or her designee shall
determine the scope and nature of the investigation within the context
of the allegations set forth in the complaint or amended complaint.
(k) In connection with the investigation of a complaint, the
executive director or his or her designee shall at all reasonable times
have access to necessary witnesses for examination under oath or
affirmation, and the production of records, documents, and other
evidence relevant to the investigation of alleged violations of the
Texas Labor Code, for inspection and copying.
(l) In connection with an investigation of a complaint, any
written statement of position submitted by the respondent to the
commission setting forth the facts and circumstances relevant to an
investigation of alleged violations of the Texas Labor Code shall be
under oath or affirmation.
§327.3. Subpoena.
(a) To effect the purposes of this Act pursuant to the Texas
Labor Code, §21.003(4) (formerly Texas Revised Civil Statutes An-
notated Article 5221k, §3.02(a)(7)), any commissioner, the executive
director, or his or her designee, shall have the authority to sign and
issue a subpoena to compel attendance of necessary witnesses for ex-
amination or testimony under oath or affirmation, and the production
of records, documents, and other evidence relevant to the investiga-
tion of alleged violations of the Texas Labor Code, for inspection and
copying. The issuance of subpoenas shall be governed by the Ad-
ministrative Procedure Act, Texas Government Code, Chapter 268,
Subchapter D, §2001.089 and §2001.103. The commission authorizes
the executive director, or his or her designee, or a commissioner to
exercise this power on behalf of the commission.
(b) Notwithstanding the requirements pursuant to any other
state law, the subpoena shall state the name and address of its issuer,
identify the person or evidence subpoenaed, the person to whom and
the place, date, and the time at which it is returnable, or the nature of
the evidence to be examined or copied and the date and time when
access is requested. A subpoena shall be returnable to the executive
director. Neither the complainant nor the respondent shall have the
right to demand that a subpoena be issued.
(c) Notwithstanding the requirements of any other state law,
any person served with a subpoena issued by the commission
who intends not to comply therewith shall petition in writing the
commission to revoke or modify the subpoena within five working
days after receipt of the subpoena. Such petition shall separately
identify each portion of the subpoena with which the petitioner does
not intend to comply, and shall state, with respect to each such
portion, the grounds upon which the petitioner relies. A copy of
the subpoena shall be attached. The commission or its designee shall
review the petition and make a final determination on revoking or
modifying the subpoena. The commission or its designee shall serve
a copy of the final determination of the petition upon the petitioner
by registered or certified mail, return receipt requested.
(d) On a failure to comply with a subpoena, the commission
shall apply to the district court of the county in which the person
is found, resides, or transacts business, for an order directing
compliance pursuant to the Texas Labor Code, §21.306(b) (formerly
Texas Revised Civil Statutes Annotated Article 5221k, §8.02(b)).
§327.4. Dismissal of Complaint.
(a) Where a complaint, on its face or as amplified by
statements of the complainant, discloses, or where the investigation
reveals that the complaint and every portion thereof is not timely
filed or otherwise fails to state a claim under the Texas Labor Code,
the commission shall dismiss the complaint. This authority shall
be delegated to the executive director or his or her designee by the
commission.
(b) Where the executive director or his or her designee after
an investigation has determined that there is no reasonable cause to
believe that the respondent has engaged in an unlawful employment
practice as alleged in the complaint, the executive director or his or
her designee shall dismiss the complaint. The executive director or
his or her designee shall issue a written determination in the form of
a letter of determination incorporating the finding that the evidence
does not support the complaint and shall serve a copy of the letter of
determination on the complainant, the respondent, and other agencies
as required by law and by registered or certified mail, return receipt
requested.
(c) Where complainant fails to provide requested necessary
information, fails or refuses to appear or to be available for interviews
or conferences as necessary, or fails or refuses to provide requested
necessary information for completing the complaint, the executive
director or his or her designee may dismiss the complaint. Prior to
dismissing the complaint, the complainant shall be notified and be
given a reasonable time to respond.
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(d) Where the complainant fails or refuses to cooperate to the
extent that the commission is unable to resolve the complaint, and
after due notice to which the complainant has had a reasonable time
to respond, the executive director or his or her designee may dismiss
the complaint.
(e) Where reasonable efforts have been made to locate the
complainant, and the complainant has not responded in a reasonable
time, the executive director or his or her designee may dismiss the
complaint.
(f) Where a respondent has made a resolution offer which
is in writing and specific in its terms, the executive director may
dismiss the complaint if the complainant refuses to accept the offer,
provided that the offer would afford full relief for the harm alleged
by the complainant and the complainant fails to accept such an offer
within a reasonable time after actual notice of the offer.
(g) Where the commission dismisses a complaint filed with
it, the commission shall so notify in writing the complainant and the
respondent by registered or certified mail, return receipt requested.
Such notification shall inform the complainant of his or her right
to file a civil action against the respondent named in the complaint
pursuant to the Texas Labor Code, §21.208 and §21.252 (formerly
Texas Revised Civil Statutes Annotated Article 5221k, §7.01(a)). The
commission shall delegate authority to issue such notifications to the
executive director or his or her designee.
§327.5. Reasonable Cause Determination.
(a) Upon completion of the investigation, if a complaint
has not been dismissed or voluntarily resolved, through mediation,
the commission employee conducting the investigation shall prepare
a record of the evidence, including an investigative report with
recommendations in the form of a complaint file for review by the
Executive Director.
(b) If, after review, the Executive Director determines that
there is reasonable cause to believe that the respondent has engaged
in an unlawful employment practice as alleged in the complaint, the
Executive Director shall review the complaint file with a panel of
three commissioners.
(c) If, after review, at least two of the three commissioners
determine that there is reasonable cause to believe that the respondent
has engaged in an unlawful employment practice, the Executive
Director shall issue a written determination in the form of a letter
of determination. This letter of determination shall incorporate the
Executive Director’s finding that the evidence supports the complaint
and include an invitation to participate in conciliation.
(d) The Executive Director shall serve a copy of the letter of
determination to the complainant and respondent and other agencies
as required by law by registered or certified mail, return receipt
requested.
§327.6. Conciliation.
(a) Where the commission determines that there is reasonable
cause to believe that an unlawful employment practice has occurred
or is occurring, it shall endeavor to eliminate such unlawful employ-
ment practice by informal methods of conference, conciliation, and
persuasion. This authority shall be delegated to the executive director
or his or her designee by the commission.
(b) Where a determination of reasonable cause has been
made, the commission shall attempt to achieve a just resolution of
all violations found and to obtain agreement that the respondent will
eliminate the unlawful employment practice and provide appropriate
r lief to the complainant.
(c) The executive director or his or her designee shall pre-
pare a written draft of a conciliation agreement that incorporates pro-
visions eliminating the unlawful employment practices and providing
appropriate relief for the complainant. The commission shall provide
a copy of the draft conciliation agreement to the complainant and
respondent.
(d) Where practical, the executive director or his or her
designee shall conduct the conciliation conference in person with the
respondent, but this does not preclude conducting such conciliation
conferences by telephone with the respondent or complainant.
(e) Where such conciliation attempts are successful, the terms
of the conciliation agreement shall be reduced to writing and signed
by the respondent, complainant, and the executive director on behalf
of the commission.
(f) The executive director shall report to the commission the
results of successful and unsuccessful conciliation attempts.
(g) Where the commission has not successfully negotiated
a conciliation agreement between the respondent and complainant,
the commission shall so notify in writing the complainant and
respondent by registered or certified mail, return receipt requested.
Such notification shall inform the complainant of his or her right
to file a civil action against the respondent named in the complaint
pursuant to the Texas Labor Code, §§21.208-21.252 (formerly Texas
Revised Civil Statutes Annotated Article 5221k, §7.01(a)). The
xecutive director is authorized to issue this notification on behalf
of the commission.
(h) Proof of compliance with the terms of the conciliation
agreement by the respondent shall be obtained by the executive
director before the case is closed.
§327.7. Notice to Complainant.
(a) If the complaint filed with the commission pursuant to the
Texas Labor Code, §21.201 (formerly Texas Revised Civil Statutes
Annotated Article 5221k, §6.01(a)), is dismissed by the commission
or is not resolved before the expiration of the 180th day after the
date of filing of the complaint, the commission shall so inform the
complainant in writing by registered or certified mail, return receipt
requested. Any complainant who is so informed may request the
commission’s notice of right to file a civil action. The complainant
shall request the notice in writing and identify the respondent,
the commission’s complaint number, and the United States Equal
Employment Opportunity Commission’s complaint number, if the
complaint has been deferred by the federal government.
(b) On receipt of a written request by a complainant, the
commission shall issue within five business days the notice of right
to file a civil action before the expiration of the 180th day after the
date the complaint was filed under the following conditions:
(1) the complainant has a life-threatening illness, as
confirmed in writing by a physician licensed to practice medicine
in this state; or
(2) the executive director certifies that the administrative
processing of the complaint cannot be completed before the expiration
of the 180th day after the complaint was filed. The executive direc-
tor’s certification shall take into account the exigent circumstances
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of the complainant. The complainant’s written request shall include
the name of the respondent, the commission’s complaint number,
and the United States Equal Employment Opportunity Commission’s
complaint number, if the complaint has been deferred by the fed-
eral government. The commission shall issue an expedited notice by
registered or certified mail not less than the fifth business day after
receipt of the complainant’s request.
(c) The commission shall delegate authority to issue notices
of right to file civil actions to the executive director or his or her
designee.
§327.8. Failure to Issue Notice.
The commission’s failure to issue a notice of right to file civil
action after 180 days from the date the complaint is received by
the commission does not affect the complainant’s right under the
Texas Labor Code, §21.252(d) (formerly Texas Revised Civil Statutes
Annotated Article 5221k, §7.01(j)), to bring a civil action against the
respondent.
§327.9. Access to Commission Records.
Pursuant to the limitations established by the Texas Labor Code,
§§21.304-21.305 (formerly Texas Revised Civil Statutes Annotated
Article 5221k, §8.02(a)), the executive director shall, on written
request of a party to a complaint filed under the Texas Labor Code,
§21.201 (formerly Texas Revised Civil Statutes Annotated Article
5221k, §6.01(a)), allow the party access to the commission’s records,
unless the complaint has been resolved through a voluntary settlement
or conciliation agreement, if:
(1) following the final action of the commission, a party
to the complaint or the party’s attorney certifies in writing that a civil
action is to be filed under the Act within 60 days from the date of
receipt of the commission’s notice of right to file a civil action or a
civil action under the Act is pending in state court; or
(2) a party to the complaint or the party’s attorney certifies
in writing that a civil action relating to the complaint is pending in
federal court alleging a violation of federal law.
§327.10. Confidentiality.
(a) No officer or employee of the commission may make
public any information obtained by the commission under its authority
under the Texas Labor Code, §§21.201-21.207 (formerly Texas
Revised Civil Statutes Annotated Article 5221k, §6.01), except as
necessary to the conduct of a proceeding under this Act.
(b) No commissioner or employee of the commission may
make public, without the written consent of the complainant and re-
spondent, information about the efforts in a particular case to resolve
an alleged discriminatory practice by conference, alternative dispute
resolution, conciliation, or persuasion, whether or not there is a de-
termination of reasonable cause.
§327.12. Temporary Injunctive Relief.
Based on a preliminary investigation of a complaint, the commission
may seek temporary injunctive relief pursuant to the Texas Labor
Code, §21.210 (formerly Texas Revised Civil Statutes Annotated
Article 5221k, §6.01(g)).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701163
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 437–3457
♦ ♦ ♦
Subchapter B. Alternative Dispute Resolution
40 TAC §327.23
The Texas Commission on Human Rights adopts an amend-
ment to §327.23, concerning Voluntary Settlement Through Al-
ternative Dispute Resolution, without changes to the proposed
text as published in the December 6, 1996, issue of the Texas
Register (21 TexReg 11753).
Due to this adopted action, there will be a slight increase in the
resolution time for alternative dispute resolution cases.
No comments were received regarding the adoption of the
amendment.
The amendment is adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind this rule in accordance with the
Administrative Procedure Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701164
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 437–3457
♦ ♦ ♦
Chapter 329. Judicial Action
40 TAC §329.1
The Texas Commission on Human Rights adopts an amend-
ment to §327.9, concerning Enforcement, with changes to the
proposed text as published in the December 6, 1996, issue of
the Texas Register(21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated, Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to the adopted action, there will be a clarification of the
current location of the applicable statutes. Additionally, this
adopted action eliminate unnecessary language and will clarify
mailing procedures.
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No comments were received regarding adoption of this amend-
ment.
The amendment is adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind this rule in accordance with the
Administrative Procedure Act.
§329.1. Enforcement.
(a) The commission may bring a civil action against the
respondent named in a complaint to effect the purposes of the Act
pursuant to the requirements of the Texas Labor Code, §21.251
(formerly Texas Revised Civil Statutes Annotated Article 5221k,
§7.01(a)).
(b) Upon a determination by the commission to bring a civil
action, it shall notify the complainant by registered or certified mail,
return receipt requested.
(c) The commission, on a majority vote of the commission-
ers, may intervene in any civil action pursuant to the requirements
of the Texas Labor Code, §21.255 (formerly Texas Revised Civil
Statutes Annotated Article 5221k, §7.01(a)).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701165
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 437–3457
♦ ♦ ♦
Chapter 331. Reports and Record Keeping
40 TAC §331.1
The Texas Commission on Human Rights proposes an amend-
ment to §331.1, concerning Preservation and Use, without
changes to the proposed text as published in the December
6, 1996, issue of the Texas Register (21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated, Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to the adopted action, there will be a clarification of the
current location of the applicable statutes.
No comments were received regarding adoption of this amend-
ment.
The amendments are adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind this rule in accordance with the
Administrative Procedure Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701166
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996




The Texas Commission on Human Rights adopts an amend-
ment to §333.1, concerning Conformity, without changes to the
proposed text as published in the December 6, 1996, issue of
the Texas Register (21 TexReg 11753).
Formerly, these statutes were found in Texas Revised Civil
Statutes Annotated, Article 5221k, as amended by House Bill
860, Acts 1993, 73rd Legislature, and by Senate Bill 959, Acts
1995, 74th Legislature. The applicable statutes are now located
in Chapter 21 of the Texas Labor Code, and partially codified
in Chapter 461 of the Texas Government Code.
Due to the adopted action, there will be a clarification of the
current location of the applicable statutes.
No comments were received regarding adoption of this amend-
ment.
The amendment is adopted under Texas Government Code,
Chapter 2001, Subchapter B, §§2001.021-2001.038, which
provides the Texas Commission on Human Rights with the
authority to amend and rescind this rule in accordance with the
Administrative Procedure Act.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on January 24, 1997.
TRD-9701167
Brooks William (Bill) Conover, III
General Counsel
Texas Commission on Human Rights
Effective date: February 14, 1997
Proposal publication date: December 6, 1996
For further information, please call: (512) 437–3457
♦ ♦ ♦
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OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Board of Barber Examiners
Tuesday, February 4, 1997, 9:00 a.m.





Opening of meeting: Roll call: Read and possibly approve minutes
of January 7, 1997 Board Meeting. New Business: Discussion
and public testimony regarding a continuing education program for
licensed barbers. Discussion and possible action concerning the
failure rate for State Board Examinations and possible solutions
including altering examinations. Executive Session: Under section
551.074, Texas Government Code for discussion of personal matters:
the evaluation of and duties of the Executive Director. Open Session:
Return to open session for further discussion and possible action
involving the evaluation of and duties of the Executive Director.
Adjournment.
Contact: B. Michael Rice, 333 Guadalupe, Suite 2–110, Austin, Texas
78711, (512) 305–8475.
Filed: January 28, 1997, 3:12 p.m.
TRD-9701280
♦ ♦ ♦
Texas Child Care Development Board (#342)
Thursday, February 6, 1997, 2:00 p.m.




Welcome and introductory remarks. Discussion of Audit of Creative
World, Inc. Discussion of Child Care Development Board legislative
report. Update on assignment of contract to Children’s World
Learning Centers, Inc. Adjourn.
Contact: Alice Embree, P.O. Box 12017, Austin, Texas 78711–2017.
Filed: January 28, 1997, 1:32 p.m.
TRD-9701277
♦ ♦ ♦
Texas Planning Council for Developmental Dis-
abilities
Thursday, February 6, 1997, 9:30 a.m.
Sheraton Hotel, Travis Room, 500 North IH35
Austin
Advocacy and Public Information Committee
AGENDA:
9:30 a.m. Call to Order
I. Introductions
II. Public Comments
III. Approval of the Minutes
IV. State Policy/Legislation
1. Discussion and Approval of Legislative Platform
2. Review and Discussion of Current Legislative Issues
3. Update on State Policy Issues
V. Update on Federal Policy/Legislation
VI. Public Information Report
Adjourn
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille, are
requested to contact susan Maxwell at (512) 424–4087.
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Contact: Roger Webb, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–4081.
Filed: January 28, 1997, 3:36 p.m.
TRD-9701291
♦ ♦ ♦
Thursday, February 6, 1997, 1:30 p.m.




I. Call to Order
II. Introduction of Council Members, Staff and Guests
III. Public Comments
IV. Approval of Minutes
V. Presentation for the Transportation Project
VI. Presentation from the Personal Assistance Services Task Force
VII. Consideration of Enhancement Funding for the Transportation
Project
Adjourn.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille, are
requested to contact Rosalinda Lopez at (512) 424–4085.
Contact: Roger Webb, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–4080.
Filed: January 29, 1997, 8:05 a.m.
TRD-9701321
♦ ♦ ♦
Thursday, February 6, 1997, 4:30 p.m.







III. Consideration of Stipends Request for Proposal Revision
IV. Consideration of Council Policies and Procedures
V. Consideration of Stipend Applications




B. Conflict of Interest Review
C. Funding Priorities Survey Results
D. Other Report Items
VIII. Executive Director’s Report
A. Budget Status Report
B. Staffing Update
C. Other Report Items
Adjourn
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille, are
requested to contact Rosalinda Lopez at (512) 424–4094.
Contact: Roger Webb, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–4080.
Filed: January 28, 1997, 11:31 a.m.
TRD-9701270
♦ ♦ ♦
Friday, February 7, 1997, 8:30 a.m.







III. Approval of Minutes of November 8, 1996
IV. Nominating Committee Report
A. Election of Council Vice-Chair
B. Election of Consumer Member to Executive Committee
V. Presentation: Demographic Trends in Texas-Dr. Steve Murdock,
Texas A&M Data Center
VI. Advocacy and Public Information Committee Report
A. Consideration of Legislative Platform
B. Discussion of State and Federal Policy Matters
C. Other Report Items
VII. Chair’s Report
A. Schedule for Future Meetings
VIII. Planning Committee Report
A. Consideration of Proposed Requests for Proposals
B. Other Report Items
IX. Executive Committee Report
A. Consideration of Proposed Policies
B. Discussion of Texas Traumatic Brain Injury Advisory Council
C. Other Report Items
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X. Executive Director’s Report
XI. University Affiliated Program Report
XII. Protection and Advocacy Report
Adjourn
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille, are
requested to contact Rosalinda Lopez at (512) 424–4094.
Contact: Roger Webb, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–4080.
Filed: January 28, 1997, 11:30 a.m.
TRD-9701269
♦ ♦ ♦
Texas Education Agency (TEA)
Tuesday, February 4, 1997, 8:30 a.m.
Four Seasons Hotel, Ballroom D, 98 San Jacinto Street
Austin
Texas Center for Educational Technology (TCET)
AGENDA:
The TCET Board of Directors will hear opening comments; presen-
tations will be made on the State Board of Education Long-Range
Plan for Technology, 1996–2010; TCET Report on Planning; and a
briefing will be made by Apple Computer. The afternoon session will
have reports available on TCET projects such as Tel-Ed’ 97, SCOPE,
and PBC. The meeting will adjourn at 3:30 p.m.
Contact: Delia R. Duffey, 1701 North Congress Avenue, Room 4–159,
Austin, Texas 78701, (512) 463–9401.
Filed: January 29, 1997, 9:47 a.m.
TRD-9701339
♦ ♦ ♦
Wednesday, February 5, 1997, 1:00 p.m.
Room 1–104, William B. Travis Building, 1701 North Congress
Avenue
Austin
State Board of Education (SBOE) Committee of the Whole
AGENDA:
Work sessin-descussion of new 19 TAC Chapter 112, Texas Essential
Knowledge and Skills for Science.
Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: January 28, 1997, 11:32 a.m.
TRD-9701272
♦ ♦ ♦
Thursday, February 6, 1997, 9:00 a.m.
Room 1–104, William B. Travis Building, 1701 North Congress
Avenue
Austin
State Board of Education (SBOE) Committee of the Whole
AGENDA:
Public testimony; Commissioner’s comments; Proposed New 19 TAC
Chapters 114, 117, 119, 120, 121, 122, 123, 124, 125, 126 and 127-
Texas Essential Knowledge and Skills Enrichment Curriculum (not
including Health and Physical Education and Economics); Update
on legislative issues; Presentations on “A Review of Controls
Over Investment Practices at Six Major State Investing Entities”
by the State Auditor’s Office and the “Texas Performance Review:
Disturbing the Peace” by the State Comptroller’s Office; Discussion
of pending litigation. The discussion of pending litigation will be held
in Room 1–103 in executive session in accordance with the Texas
Government Code, §551.071(1)(A), and will include a discussion
of: (1) Angel G. et al vs. Meno, et al, relating to students with
disabilities residing in care and treatment facilities (2) Maxwell, et
al vs. Pasadena ISD, relating to Texas Assessment of Academic
Skills testing; (3) Dallas Services for the Visually Impaired, et al. vs.
Moses, relating to braille textbooks; (4) Nevares, et al vs. San Marcos
Consolidated ISD, TEA Intervenor, relating to student discipline law;
(5) State of Texas vs. United States of America relating to the
Voting Rights Act and its applicability to the placement of masters
in independent school districts, (6) Soccoro ISD, et al vs State Board
of Education, relating to the technology allotment; and (7) any other
litigation arising after the date of posting for the meeting.
Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: January 28, 1997, 4:19 p.m.
TRD-9701307
♦ ♦ ♦
Thursday, February 6, 1997, 2:00 p.m.
Room 1–111, William B. Travis Building, 1701 North Congress
Avenue
Austin
State Board of Education (SBOE) Committee on Planning
AGENDA:
Public testimony; Election of chair; Proposed repeal of 19 TAC
Chapter 137, Professional Educator Preparation and Certification,
Chapter 143, Assignment of Personnel, and Chapter 149, Education
Personnel Development; Review of Proposed amendments to 19 TAC
Chapter 230, Professional Educator Preparation and Certification;
Recommendation for appointment to the Fort Sam Houston ISD
board of trustees; Recommendation for appointment to the Lackland
ISD board of trustees; Discussion of proposed amendments to
University Interscholastic League (UIL) 1996–1997 constitution and
contest rules; Discussion of proposed amendments to UIL 1997–98
constitution and contest rules; Discussion of proposed amendments
to UIL 1998–99 constitution and contest rules; Update on approved
open-enrollment charter schools and Request for Approval of Charter
Amendments and Guidelines for the Selection of Future Charters;
Discussion of federal governmental relations activities; Discussion of
ongoing communications activities; Status report on the accreditation,
interventions, and sanctions of school districts.
Contact: Criss Cloudt, 1701 North Congress Avenue, Room 4–159,
Austin, Texas 78701, (512) 463–9701.
Filed: January 28, 1997, 4:20 p.m.
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TRD-9701308
♦ ♦ ♦
Thursday, February 6, 1997, 2:00 p.m.
Room 1–100, William B. Travis Building, 1701 North Congress
Avenue
Austin
State Board of Education (SBOE) Committee on School Finance/
Permanent School Fund
AGENDA:
Public testimony; Election of chair; Proposed repeal of 19 TAC Chap-
ter 66, State Adoption and Distribution of Instructional Materials;
Proposed new 19 TAC Chapter 109, Subchapter D, Uniform Bank
Bid and Depository Contract; Election of a member of the SBOE to
serve on the board of trustees of the Texas Growth Fund; Review
of Permanent School Fund (PSF) securities transactions and invest-
ment portfolio; Ratification of the purchases and sales of investment
portfolio of the PSF for December; Discussion of long-term asset al-
location plan of the PSF; Report of the PSF executive administrator;
School finance and appropriations update.
Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: January 28, 1997, 4:20 p.m.
TRD-9701309
♦ ♦ ♦
Thursday, February 6, 1997, 2:00 p.m.
Room 1–111, William B. Travis Building, 1701 North Congress
Avenue
Austin
State Board of Education (SBOE) Committee on Planning
REVISED AGENDA:
Addition to agenda- Review of proposed new 19 TAC Chapter 240,
American Sign Language Certificate.
Contact: Criss Cloudt, 1701 North Congress Avenue, Room 4–159,
Austin, Texas 78701, (512) 463–9701.
Filed: January 29, 1997, 9:47 a.m.
TRD-9701326
♦ ♦ ♦
Thursday, February 6, 1997, 2:00 p.m.
Room 1–104, William B. Travis Building, 1701 North Congress
Avenue
Austin
State Board of Education (SBOE) Committee on Instruction
AGENDA:
Public testimony; Election of chair; Discussion of proposed school
library standards; Discussion of a report concerning an assessment
system for limited English proficient students exempted from the
Texas assessment program at grades 3–8.
Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: January 28, 1997, 4:25 p.m.
TRD-9701311
♦ ♦ ♦
Friday, February 7, 1997, 9:00 a.m.
Room 1–104, William B. Travis Building; 1701 North Congress
Avenue
Austin
State Board of Education (SBOE)
AGENDA:
Minutes for January 10, 1997; Public testimony; SBOE Resolutions;
Fourth quarter (1996) Permanent School fund (PSF) investment man-
agers’ performance report; Proposed new 19 TAC Chapters 114, 117,
119, 120, 121, 122, 123, 124, 125, 126 and 127-Texas Essential
Knowledge and skills (not including Health and Physical Education
and Economics); Proposed repeal of 19 TAC Chapter 137, Profes-
sional Educator Preparation and Certification, Chapter 143, Assign-
ment of Personnel, and Chapter 149, Education Personnel Develop-
ment; Review of proposed amendments to 19 TAC Chapter 230, Pro-
fessional Educator Preparation and Certification; Recommendation
for appointment to the Fort Sam Houston ISD board of trustees, Rec-
ommendation for appointment to the Lackland ISD board of trustees;
Update on approved open-enrollment charter schools and Request for
Approval of Charter Amendments and Guidelines for the Selection
of Future Charters; Proposed amendments to 19 TAC Chapter 66,
State Adoption and Distribution of Instructional Materials; Proposed
new 19 TAC Chapter 109, Subchapter D, Uniform Bank Bid and
Depository Contract; Election of a member of the SBOE to serve on
the board of trustees of the Texas Growth Fund; Ratification of pur-
chases and sales to the investment portfolio of the PSF for the month
of December; Information on agency administration.
Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: January 28, 1997, 4:26 p.m.
TRD-9701312
♦ ♦ ♦
Friday, February 7, 1997, 9:00 a.m.
Room 1–104, William B. Travis Building; 1701 North Congress
Avenue
Austin
State Board of Education (SBOE)
REVISED AGENDA:
Addition to agenda—Review of proposed new 19 TAC Chapter 240,
American Sign Language Certificate.
Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: January 29, 1997, 9:10 a.m.
TRD-9701327
♦ ♦ ♦
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Texas Governor’s Committee on People with
Disabilities
Friday-Saturday, February 7–8, 1997, 1:00 p.m. and 9:00
a.m. respectively





Judging of Barbara Jordan Media Awards
1. Introduction
2. Description of Program and Process
3. Discussion/Proposed Action: Recommendations for 1996 Barbara
Jordan Media Award Winners
Contact: Cindy Counts, 1100 San Jacinto, Room 142, Austin, Texas
78701, (512) 463–5740.
Filed: January 28, 1997, 3:29 p.m.
TRD-9701283
♦ ♦ ♦
Texas Department of Health
Friday, February 7, 1997, 9:30 a.m.
Austin Diagnostic Medical Center Hospital, Second Floor, Classroom
2A, 12221 Mopac Expressway North
Austin
Ad Hoc Birthing Center Committee
REVISED AGENDA:
The committee will introduce committee members and staff and
discuss and possibly act on: reviewing and modifying ground rules;
reviewing minutes, reports, and revisions of the November 1, 1996
meeting; drafting proposed rules (25 TAC Chapter 173); and public
comments.
To request accommodation under the ADA, please contact Suzzanna
Currier, ADA Coordinator in the Office of Civil Rights at (512) 458–
7627 or TDD at (512) 458–7708 at least two days prior to the meeting.
Contact: Sandi Laurent, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6648.
Filed: January 28, 1997, 8:56 a.m.
TRD-9701264
♦ ♦ ♦
Texas Higher Education Coordinating Board
Wednesday, February 5, 1997, 10:00 a.m.
7700 Chevy Chase Drive, Building Five, Room 5.140




The Commissioner’s Search Committee will meet to discuss the
search for a new Commissioner of Higher Education. The Committee
will hold a closed meeting, under the provisions of §551.074 of
the Government Code, to discuss the search. The meeting will
be conducted by phone because of an urgent public necessity and
because the convening at one location of a quorum of the search
committee is difficult or impossible.
Contact: James McWhorter, P.O. Box 12788, Capitol Station, Austin,
Texas 78711, (512) 483–5160.
Filed: January 29, 1997, 4:17 p.m.
TRD-9701306
♦ ♦ ♦
Texas Department of Human Services, Region
Eight
Wednesday, February 5, 1997, 11:00 a.m.
11307 Roszell, Room 2607
San Antonio
Office on Services to Persons with Disabilities Regional Consumer
Meeting
AGENDA:
This is part of a statewide series of consumer meetings with the
goal of providing a more effective vehicle for receiving consumer
and advocate input about policies, programs, and services for Texans
with disabilities.
Contact: Beverly Young, P.O. Box 149030, Austin, Texas 78714–
9030, (512) 483–3233.




Tuesday, February 4, 1997, 10:00 a.m.





Approval of previous board meeting minutes; pooling applications,
Fandango, East Field, Jim Hogg and Zapata Counties; Wildcat or
proposed Brazos Area Block 492–S, Matagorda County; State Tract
60–S West, Jefferson County; applications to lease highway rights
of way for oil and gas, Newton County, Henderson County, Jasper
County, Washington County, Nolan County, Limestone County,
Hemphill Ccounty, Live Oak County, and Fayette County; direct land
sale, Upshur County; coastal public lands — easement assignment,
Clear Lake, Galveston County; lease renewal, Clear Lake, Harris
County; structure (cabin) permit amendments, Laguna Madre, Kle-
berg County; and Laguna Madre, Kenedy County; Executive Ses-
sion and Open Session — consideration of disposition of Block Up
Project, El Paso County; Executive and Open Session — reconsid-
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eration of application for reduction of interest on delinquent royalty
due the state, Calhoun County; Executive Session and Open Ses-
sion — discussion of reduction of penalties and interest as to claims
against certain working interest owners related to the Kilroy Com-
pany of Texas, Inc.; Executive Session — pending or contemplated
litigation.
Contact: Linda K. Fisher, 1700 North Congress Avenue, Room 836,
Austin, Texas, 78701, (512) 463–5016.
Filed: January 27, 1997, 4:52 p.m.
TRD-9701259
♦ ♦ ♦
Texas Department of Licensing and Regulation
Thursday, February 6, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor Conference
Room
Austin
Enforcement Division, Staff Leasing
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of adminis-
trative penalties against the Respondent, Brenda Lee Thompson and
Lisa Diann Dreith, doing business as Proserx, Inc., for violations
of Texas Labor Code Annotated, §§91.031(b) (3 counts); 91.043
(3 counts); 91.048(3); 91.020(a)(8); 91.020(a)(13); 91.031(a) (3
counts); and the 16 Texas Administrative Code (TAC) §§72.70(b)(1)
(2 counts); 72.70(b)(2) (6 counts and 72.71, pursuant to the Texas
Labor Code chapter 91, Texas Revised Civil Statutes Annotated Ar-
ticle 9100, Texas Government Code chapter 2001 (APA); and the 16
TAC chapters 60 and 72.
Contact: Paula Hamje, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: January 27, 1997, 2:25 p.m.
TRD-9701230
♦ ♦ ♦
Texas Low-Level Radioactive Waste Disposal
Authority
Friday, February 14, 1997, 11:00 a.m.
7701 North Lamar Boulevard, Suite 300
Austin
Board of Directors, Public Information Committee
AGENDA:
The Compensation Committee of the Board of Directors will meet
to review an update on the Authority’s public information program;
including review of 1997 public information workplan, printed
material, public information display, and audio visual presentation
material. All public information materials will be on display during
the meeting. The committee will consider approval and possible
recommendation of the 1997 workplan to the board of directors before
adjourning.
Contact: Larence R. Jacobi, Jr, 7701 North Lamar Boulevard, Suite
300, Austin, Texas 78752, (512) 451–5292.
Filed: January 28, 1997, 3:30 p.m.
TRD-9701284
♦ ♦ ♦
Friday, February 14, 1997, 1:30 p.m.





The board will begin their quarterly meeting with the election of
board officers for 1997–98. Upon completion of that election, the
board will convene in executive session to receive advice of the
Authority’s attorneys concerning contemplated litigation related to
the Authority’s license application pending before the Texas Natural
Resource conservation Commission (TNRCC). The board will open
the meeting to the public to approve minutes of their previous
meeting; receive reports of the board’s public information and
compensation committees; hear the general manager’s reports on the
year-to-date financial status, the Authority’s legislative appropriation
request, and the status of the possible sale of revenue bonds;
discuss status of the license hearings before SOAH, discuss potential
legislation for the 75th Legislature, discuss the status of the Texas and
other federal low-level waste compacts; be given status reports on the
exploratory trench construction and demonstration cap projects at the
Faskin Ranch disposal site, discuss the status of the environmental
sampling program, and review quarterly contract reports; hear a report
on the community development and county working groups, public
information program, and the quality assurance program. The board
will consider: approval of proposed rulemaking for 1997 planning
and implementation fees; the adoption of a proposed amendment
to the outside counsel contract; approval of matters relating to the
issuance of revenue bonds; award of contract for the demonstration
cap construction project on the Faskin Ranch; possible adoption of
proposed amendment to the contract with UT-CRWR; and award of
contract for health care alternatives in Hudspeth county. The board
will hear public comments before adjourning.
Contact: Lawrence R. Jacobi, Jr, 7701 North Lamar Boulevard, Suite
300, Austin, Texas 78752, (512) 451–5292.
Filed: January 28, 1997, 3:29 p.m.
TRD-9701281
♦ ♦ ♦
State Medical Education Board
Saturday, February 15, 1997, 2:00 p.m.





Statistical Report; Review of accounts needing Board attention.
Current considerations: Jan L. Sikes, D.O. Desires that her status
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be changed from “default” to “in compliance”. Placed in default
status when informed on 1/10/97 Six Month Progress Report that
her practice changed from Anderson County (Population 49,915 —
but granted special Board consideration 2/18/95) after 18 months
of service to Orange County (Population 83,676) starting 7/15/96.
Kent Lee Croswell, M.D. completed five year obligation. Signing of
certificate of completion. Thomas Craig Darter, M.D. — Completed
five year obligation. Signing of certificate of completion. Jimmy
Neal Harris, M.D. — Completed five year obligation. Signing of
certificate of completion. Teresa Kinsfather, M.D. — Completed
five year obligation. Signing of certificate of completion. Richard
Douglas Morgan, D.O. — completed five year obligation. Signing
of certificate of completion. Robert Raymond Reyes, M.D. —
Completed five year obligation. Signing of certificate of completion.
Kenneth Lynn Russell, M.D. — Completed five year obligation.
Signing of certificate of completion. Status Report of Active
Accounts; and Other Business.
Contact: Sharon Cobb, P.O. Box 12788, Capitol Station, Austin,
Texas 78711, (512) 427–6340.
Filed: January 27, 1997, 3:57 p.m.
TRD-9701257
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, February 5, 1997, 9:30 a.m.
Room 201S, Building E, 12118 North Interstate 35
Austin
REVISED AGENDA:
The Commission will consider a Class Two Modification to Waste
Control Specialists, LLC Permit Number HW50358, at its’ February
5, 1997 9:30 agenda..
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: January 28, 1997, 4:29 p.m.
TRD-9701342
♦ ♦ ♦
Wednesday, February 5, 1997, 9:30 a.m., and 1:00 p.m.
Room 201S, Building E, 12118 North Interstate 35
Austin
AGENDA:
The Commission will consider approving the following matters on
the attached agenda: Hearing Request; Industrial Hazardous Waste
Enforcement; Municipal Waste Discharge Enforcement; Contract;
Air Quality Enforcements; Public Water Supply Enforcement; Water
Well Drillers Enforcement; Multi Media Enforcement Agreed Order;
Rules; Executive Session; the Commission will consider items
previously posted for open meeting and at such meeting verbally
postponed or continued to this date. With regard to any item, the
Commission may take various actions, including but not limited to
rescheduling an item in its entirety or for particular action at a future
date or time. (Registration for 9:30 agenda starts 8:45 until 9:25).
The following items will be considered in the 1:00 p.m. agenda:
Administrative Law Judge’s Proposal for Decision; Water Rights.
(Registration for 1:00 p.m. agenda starts at 12:30 p.m.).
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: January 27, 1997, 3:57 p.m.
TRD-9701256
♦ ♦ ♦
Thursday, February 6, 1997, 1:30 p.m.
Room 201S, Building E, 12110 Park 35 Circle
Austin
AGENDA:
This meeting is a work session for discussion between Commission-
ers and staff, and is a public meeting for Travis, Hays, Williamson,
Caldwell, and Bastrop Counties. The Commission will take public
testimony, as time constraints allow, from individuals or organiza-
tions that have not already submitted written or oral comment on
these matters.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: January 28, 1997, 3:34 p.m.
TRD-9701288
♦ ♦ ♦
Thursday, February 6, 1997, 1:00 p.m.
100 Washington Avenue, Waco Convention Center, McClennan
Room 1
Waco
Water Well Drillers Advisory Council
AGENDA:
The Texas Water Well Drillers Advisory council will meet and
discuss the following: approval of minutes of the November 22, 1996
meeting, set the following for a formal hearing or take appropriate
legal action against, Wayne Hood, David Sargeant, John Duran, G.W.
Gentry, Allen Hodge, Ken Cooper, Donnie Reza, James Siegert,
Bill Stoner, Curtis McNeese, Mike Winstead and certification of
applicants for registration and driller-trainee; and staff reports.
Contact: Rick Wilder, Occupational Certification Section, 239–0541.
Filed: January 29, 1997, 9:39 a.m.
TRD-9701335
♦ ♦ ♦
Tuesday, February 25, 1997, 6:00 p.m.
Gordon School Cafeteria, 112 Rusk Street
Gordon
AGENDA:
BLUE FLATS DISPOSAL L.L.C., INC. has applied to the Texas
Natural Resource Conservation Commission (TNRCC) for a permit
(Proposed Permit Number MSW2262) to authorize a Type I munic-
ipal solid waste management facility (landfill). The proposed site
covers approximately 140 acres of land and is to receive approxi-
mately 640 tons of solid waste. The waste management facility is to
OPEN MEETINGS February 4, 1997 22 TexReg 1345
be located approximately four miles east of the City of Gordon on the
north side of Interstate 20 at the Blue Flats/Panama Road Exit in Palo
Pinto County, Texas. The TNRCC will conduct an informal public
meeting to receive and consider public comments on the application.
Contact: Charles Stavley, TNRCC, MC-176, P.O. Box 13087, Austin,
Texas 78711–3087, (512) 239–6688.
Filed: January 29, 1997, 9:08 a.m.
TRD-9701325
♦ ♦ ♦
Wednesday, February 26, 1997, 4:00 p.m.
Carthage City Hall, Commission Meeting Room, 812 West Panola
Carthage
AGENDA:
CITY OF CHARTHAGE, P.O. Box 400, Carthage, Texas 75633
has applied to the Texas Natural Resource Conservation Commission
(TNRCC) for a permit (Proposed Permit Number MSW 2259)
to authorize a Type I municipal solid waste management facility
(landfill). The proposed site covers approximately 29.4903 acres of
land and is to receive approximately 13 tons of solid waste. The
waste management facility is to be located approximately 1400 feet
east of LaSalle Parkway and approximately 5000 feet north of the
intersection of U.S. Highway 79 and La Salle Parkway, north of the
City of Charthage, Panola County, Texas. The TNRCC will conduct
an informal public meeting to receive and consider public comments
on the application.
Contact: Charles Stavley, TNRCC, MC-176, P.O. Box 13087, Austin,
Texas 7871153, (512) 239–3300.
Filed: January 29, 1997, 9:08 a.m.
TRD-9701323
♦ ♦ ♦
Thursday, February 27, 1997, 11:00 a.m.




NEWTON COUNTY/CITY OF NEWTON has applied to the Texas
Natural Resource Conservation Commission (TNRCC) for a regis-
tration (Proposed Registration Number MSW40106) to construct and
operate a Type V municipal solid waste transfer facility and recycling
center. The proposed site contains about 11.01 acres of land and, if
approved, will receive about 8.22 tons of municipal solid waste per
day. The proposed facility will be north of Farm-to-Market Road
1012, 1/2 mile from U.S. Highway 190 — west 2,000 feet on Gravel
Road in Newton County, Texas. The TNRCC will conduct an infor-
mal public meeting to receive and consider public comments on the
application.
Contact: Charles Stavley, TNRCC, MC-176, P.O. Box 13087, Austin,
Texas 7871153, (512) 239–3300.
Filed: January 29, 1997, 9:08 a.m.
TRD-9701324
♦ ♦ ♦
Texas State Board of Pharmacy
Thursday, February 6, 1997, 9:00 a.m.to conclusion





The State Office of Administrative Hearings will conduct a disci-
plinary hearing in the Matter of Yolanda Smith, R. Ph. TSBP #30897,
Case Number B-96–033.
Contact: Carol Fisher, 333 Guadalupe Street, Box 21, Austin, Texas
78701–3942, (512) 305–8000.
Filed: January 27, 1997, 2:47 p.m.
TRD-9701253
♦ ♦ ♦
Wednesday, February 12, 1997, 9:00 a.m.to conclusion




(1) Call to Order (2) consider for approval minutes from Novem-
ber 6, 1996; (3) for final Adoption, rules §§291.31–34 and §291.36;
§§291.72–73 and §295.13; (4) consider for Proposal, amendments to
§§283.4 and 283.5; (5) hear presentations for Pre-Rule-Making con-
sideration; (6) receive reports and discuss: current financial status;
update on FY98-99 biennium budget; overview of records retention
schedule; TSBP/FDA Joint Investigation; recent and upcoming con-
ferences and events; Senate Finance Hearing; update on pharmacy-
related Legislation: possible action concerning Peer Assistance Pro-
gram Audit, Contract, Current Financial Statement, and Performance
Audit; Task Force to Study Public Health and Safety Impact of Con-
tractual Arrangements for Pharmaceutical Services Between Third
Party Payors, Pharmacists, and Pharmacies, and Consumer Pharmacy
Service Discount Cards; Task Force to Review Class B (Nuclear)
Pharmacy Rules; Health Professions Council; Administrative Penal-
ties (Fines) for Counseling Violations; electronic transmission of pre-
scriptions from physician to pharmacy using a data switch: (7) report
on status of active/pending complaints; (8) consider and action on
Proposed Agreed Board Orders; (9) Executive Session to consider
personnel matters. Agreed Board Orders, and possible litigation; (1)
recognize appointments and awards; (11) receive items for May 1997
agenda.
Contact: Gay Dodson, 333 Guadalupe Street, Suite 3–600, Austin,
Texas 78701–3942, (512) 305–8027.
Filed: January 27, 1997, 2:48 p.m.
TRD-9701254
♦ ♦ ♦
Public Utility Commission of Texas
Wednesday, February 5, 1997, 9:00 a.m.
1701 North Congress Avenue
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Austin
AGENDA:
There will be an Open Meeting for discussion, consideration, and pos-
sible action regarding: Secretary’s Report; Docket Numbers 16300,
and 16355; Docket Number 16658 (SOAH Docket Number 473–96–
2190); Docket Numbers 16310, 16557, 16542, 13692, 16583, 16368,
16668, 16669, 16706, 16720, 16666, 16667, 15332, and 16910; Gen-
eral Counsel’s Request for Immediate Docketing, Issuance of a Pre-
liminary Order, Certification of Issues, Procedural Schedule and Re-
ferral to SOAH of Tariff Control Numbers 16890, 16891, 16892,
16893, 16905, and 16906; Project Number 16133, Intra LATA Di-
aling Parity; Project Number 16804, Staff’s investigation into issues
relating to disconnection of local telephone service; Federal Telecom-
munications Act of 1996, including but not limited to actions taken
by the Federal Communications commission; Project Number 15452,
Area Code Relief in Dallas and Houston NPAs and Implementation
Oversight; Docket Number 15840, Regional Transmission Proceed-
ing to Establish Postage Stamp Rate Statewide Load Flow Pursuant
to PUC SUBST.R. 23.67; Docket Number 13575; Docket Number
14980 (SOAH Docket Number 473–95–1708), Application of South-
western Public Service company (SPS) Regarding Proposed Busi-
ness Combination with Public Service company of Colorado; Docket
Number 15100; Docket Number 15102 (SOAH Docket Number 473–
96–0117) Application of Gulf States Utilities Company, Inc., to Rec-
oncile its Fuel Costs, for Permission to Delay Requesting a Surcharge,
or in the Alternative, for a Surcharge to Recover Under-Recovered
Fuel Expense; docket Numbers 16358 and 16584; Weather outages
and related customer service and operations issues; Project Number
16405, adoption of amendments to Procedural Rules 22.71, 22.72,
and 22.74, relating to electronic filing and access; Project Number
15483, Initial Historically Underutilized Business (HUB) Use Report;
Response to the Texas Performance Review Report; Discussion and
possible action on project assignments, correspondence, staff reports,
audit, agency administrative procedures, budget, consumer affairs/
protection/enforcement, fiscal matters and personnel policy; Legisla-
tive matters; Adjournment for closed session to consider litigation
and personnel matters; Reconvene for discussion and decisions on
matters considered in closed session.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7145.
Filed: January 28, 1997, 4:29 p.m.
TRD-9701315
♦ ♦ ♦
Monday, February 10, 1997, 9:30 a.m.




A prehearing conference has been scheduled in Docket Number
16807–Application of Southwesten Bell Telephone Company for
Changes to Access Service Tariff, Section 2, Jurisdictional Reporting.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7145.
Filed: January 28, 1997, 11:34 a.m.
TRD-9701274
♦ ♦ ♦
Friday, February 14, 1997, 9:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
A Hearing on the Merits will be held by the State Office of
Administrative Hearings in Docket Number 16965– Application of
Ameritech communications International, Inc. for a Service Provider
Certificate of Operating Authority (SPCOA). Applicant initially
intends to resell local exchange services provided by Southwestern
Bell Telephone Company and other similar providers of such service.
Applicant may provide facilities based local exchange services in
the future, and hereby requests that the commission’s authorization
include such plans. Applicant’s requested SPCOA geographic area
includes the entire state of Texas Except for areas served by carriers
with fewer than 31,000 access lines in the State of Texas. Persons
who wish to intervene or otherwise participate in these proceedings
should make appropriate filings or comments to the Commission by
February 7, 1997.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7145.
Filed: January 28, 1997, 3:36 p.m.
TRD-9701292
♦ ♦ ♦
Friday, February 14, 1997, 9:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
A Hearing on the Merits will be held by the State Office of
Administrative Hearings in Docket Number 16955– Application
of XIT Telecommunications & Technology for a Service Provider
Certificate of Operating Authority (SPCOA). Applicant intends to
provide a full range of telecommunication services, including but not
limited to, local exchange service, basic local telecommunications
service, and switched access service; also long distance, WATS,
800, ISDN, data services, custom calling services, Caller ID and
other optional services. Applicant’s requested COA geographic area
includes the service area boundaries of the GTE Southwest, Inc.
exchanges of Dalhart and Stratford. Persons who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Commission by February 7, 1997.
Contact: Paula Mueller, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7145.
Filed: January 28, 1997, 3:37 p.m.
TRD-9701293
♦ ♦ ♦
Texas Council Risk Management Fund
Tuesday, February 4, 1997, 8:00 a.m.
Holiday Inn South, Mercury/Friendship Rooms
Austin
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III. Financial Distinctions Between EB and P/C
IV. Fiduciary Duties of the Board
V. Principles of Self-Insurance
VI. Governing Laws
VII. Adjournment
Contact: Spencer McClure, Westpark Building 3, Suite 240, 8140
Mopac Expressway, Austin, Texas 78759, (512) 794–9268.
Filed: January 29, 1997, 9:20 a.m.
TRD-9701332
♦ ♦ ♦
Tuesday, February 4, 1997, 6:30 p.m.




I. Call to Order
II. Disclosure of Potential Conflicts
III. Update on Technical Assistance EB and P/C
IV. Update on Board Development
V. Selection of Performance Audit Firm
VI. Employee Benefits
VII. Adjournment
Contact: Spencer McClure, Westpark Building 3, Suite 240, 8140
Mopac Expressway, Austin, Texas 78759, (512) 794–9268.
Filed: January 29, 1997, 9:19 a.m.
TRD-9701331
♦ ♦ ♦
Wednesday, February 5, 1997, 8:00 a.m.
Holiday Inn South, Junior Ballroom, 3401 South IH35
Austin
Board of Trustees and Advisory Committee
AGENDA:






VII. General Counsel’s Report
VIII. Reaffirm Date of Next Meeting
IX. Adjourn.
Contact: Spencer McClure, Westpark Building 3, Suite 240, 8140
Mopac Expressway, Austin, Texas 78759, (512) 794–9268.
Filed: January 29, 1997, 9:19 a.m.
TRD-9701330
♦ ♦ ♦
Texas State Technical College System
Friday, January 31, 1997, 10:00 a.m.
TSTC Harlingen, Administrative/Industrial Tech.Building, Confer-
ence Room A
Harlingen
Board of Regents Search Committee
AGENDA:
The board of Regents Search Committee will meet to discuss the
following agenda item:
Recommendations, if any, to the full Board of Regents regarding
Search Committee Meeting
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (817) 867–3964.
Filed: January 24, 1997, 2:15 p.m.
TRD-9701140
♦ ♦ ♦
Friday, January 31, 1997, 10:05 a.m.
TSTC Harlingen, Administrative/Industrial Tech. Building, Confer-
ence Room A
Harlingen
Board of Regents Search Committee Closed Meeting
EMERGENCY REVISED AGENDA:
Closed meeting for the specific purpose provided in Sections 551.074
and 551.075 of Chapter 551 of the Texas Government Code to include
the following:
Discuss Chancellor search process and review applications for the
position.
REASON FOR EMERGENCY: Inadvently posted the committee as
audit committee instead of search committee.
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (817) 867–3964.
Filed: January 28, 1997, 4:14 p.m.
TRD-9701294
♦ ♦ ♦
Texas Department of Transportation
Friday, February 14, 1997, 10:00 a.m.
200 East Riverside, Building 200, Room 102




Introduction of new Aviation Advisory Commitee members, Recog-
nition of recently retired Aviation Advisory Committee members.
Approval of Minutes from the August 23, 1996 meeting. Briefing
on federal aviation legislation. Report on Fiscal Year 1997 Federal
Funding. Briefing on Reliever Airport Program Transition. Report
on Aviation Decentralization Continuous Improvement Team. Up-
date on Texas Airport Operator’s Conference. Report on interim
Legislative Study on Aviation Needs and Funding Options. Review
of modified Capital Improvement Program including reliever airports.
Update on Routine Airport Maintenance Program. Public Comments.
Contact: Suetta Murray, 125 East Eleventh Street, Austin, Texas
78701, (512) 416–4504.
Filed: January 28, 1997, 11:30 a.m.
TRD-9701267
♦ ♦ ♦
The University of Texas System
Wednesday, Thursday, February 5–6, 1997, 3:00 p.m. and
8:30 a.m. respectively
Thursday- Fourth Floor Conference Room, O. Henry Hall, 601
Colorado Street; Friday- Second Floor Conference Room, Ashbel
Smith Hall, 201 West Seventh Street
Austin
Board of Regents and Standing Committees
AGENDA:
To consider Chancellor’s Docket (submitted by System Adminis-
tration); Amendments to Regents’ Rules and Regulations; Matters
Related to the University of Texas Investment Management Com-
pany (UTIMCO); U.T. System-Dissolution of Winedale Stagecoach
Inn Fund; Adoption of Revised Investment Policy Statements; Re-
newal of Commercial Property Insurance Coverage; Approval of Liq-
uidity Provider for PUF Variable Rate Notes; U.T. Arlington and
U.T. Brownsville Mission Statements; U.T. M.D. Anderson Cancer
Center- Request to Participate in National Limited Liability Corpora-
tion to Provide Second Opinion Service for Patients Diagnosed with
Cancer; buildings and grounds matters including approval of prelim-
inary plans, appropriations; approval of new projects and approval of
building plaques; potential litigation; real estate matters; and person-
nel matters as detailed on the agenda.
Contact: Arthur H. Dilly, 201 West Seventh Street, Austin, Texas
78701–2981, (512) 499–4402.
Filed: January 27, 1997, 3:03 p.m.
TRD-9701255
♦ ♦ ♦
The University of Texas Health Science Center
at San Antonio
Wednesday, February 12, 1997, 4:00 p.m.
7703 Floyd Curl Drive, Room 422A
San Antonio
Institutional Animal Care and Use Committee
AGENDA:
1. Approval of Minutes
2. Protocol for Review
3. Subcommittee Reports
4. Other Business
Contact: Molly Greene, 7703 Floyd Curl Drive, San Antonio, Texas
78284–7822, (210) 567–3717.
Filed: January 27, 1997, 2:34 p.m.
TRD-9701236
♦ ♦ ♦
Texas Board of Veterinary Medical Examiners
Wednesday, Thursday January 29–30, 1997, 8:30 a.m.
Trinity Central Room, Worthington Hotel, 200 Main Street
Fort Worth
EMERGENCY REVISED AGENDA:
The Board is amending the agenda for its January 29–30 meeting.
The first amendment corrects a rule number. In the originally
published version, under item C, 6, e, the rule entitles “Temporary
Suspension” was listed as rule number 571.67. The correct number
for this rule is 573.67.
The second amendment replaces consideration of item C, 5, a petition
from Prairie View A&M which was withdrawn, with consideration
and action on a petition from an examination candidate to waive the
Clinical Competency Test as a requirement for licensure in Texas.
REASON FOR EMERGENCY: The amendments are necessary since
the Board will not meet again until June, 1997 and action must be
taken on these items prior to that time. The emergency in the latter
issue is that the petitioner was not aware until Friday, January 24,
1997 of the circumstances that required the petition.
Persons requiring reasonable accommodations are requested to con-
tact Judy Smith, 333 Guadalupe, #2–330, Austin, Texas 78701–3998,
(512) 305–7555 or TDD 1–800–735–2989 within 72 hours of the
meeting to make appropriate arrangements.
Contact: Judy Smith, 333 Guadalupe, #2–330, Austin, Texas 78701–
3998, (512) 305–7555 or TDD 1–800–735–2989.




Meetings filed January 27, 1997
Austin-Travis County MHMR Center, Finance and Control Commit-
tee, emergency revised agenda, met at 1430 Collier Street, Board
Room, January 28, 1997 at noon. Information may be obtained from
Sharon Taylor, 1430 Collier Street, Austin, Texas 78704, (512) 440–
4031. TRD-9701258.
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Canyon Regional Water Authority, Policy Committee, met at Schertz
City Hall, 1400 Schertz Parkway, Schertz, January 30, 1997 at
4:00 p.m. Information may be obtained from Gloria Kaufman, 850
Lakeside Pass, New Braunfels, Texas 78130–8233, (210) 609–0543..
TRD-9701231.
Central Texas Economic Development District, Executive Commit-
tee, will meet at Heitmiller’s Steakhouse, IH35 and FM309, Elm
Mott, February 13, 1997 at 11:00 a.m. Information may be obtained
from Bruce Gaines, P.O. Box 154118, Waco, Texas 76715, (817)
799–0258. TRD-9701234.
Central Texas Opportunities, Inc., Board, met at 1200 South Frio,
Coleman, January 28, 1997 at 7:00 p.m. Information may be obtained
from Barbara E. Metcalf, P.O. Box 820, Coleman, Texas 76834, (915)
625–4167. TRD-9701233.
Education Service Center, Region 18, Board of Directors, will meet
at 2811 LaForce Boulevard, Midland, February 6, 1997 at 6:00
p.m. Information may be obtained from Bryan LaBeff, P.O. 60580,
Midland, Texas 79711, (915) 563–2380. TRD-9701251.
Edwards Aquifer Authority, Executive Committee, met at Purple
Sage Ranch Conference Center, Highway 16, Purple Sage Road,
Bandera, January 31, 1997 at 1:30 p.m. Information may be obtained
from Sally Tamez-Salas, 1615 North St. Marys Street, San Antonio,
Texas 78212, (210) 222–2204. TRD-9701262.
Edwards Aquifer Authority, Executive Committee, met at Purple
Sage Ranch Conference Center, Highway 16, Purple Sage Road,
Bandera, January 31, 1997 at 2:00 p.m. Information may be obtained
from Sally Tamez-Salas, 1615 North St. Marys Street, San Antonio,
Texas 78212, (210) 222–2204. TRD-9701260.
Hays County Appraisal District, Appraisal Review Board, met at
21001 North IH35, Kyle, January 31, 1997 at 9:00 a.m. Information
may be obtained from Lynnell Sedlar, 21001 North IH35, Kyle, Texas
78640, (512) 268–2522. TRD-9701238.
Millersview-Doole Water Supply Corporation, Board of Directors,
met at Corporation office, 1 Block West of FM Highway 765 and
FM Hwy 2134, February 3, 1997, at 7:00 p.m. Information may
be obtained from Glenda M. Hampton, P.O. Box 130, Millersview,
Texas 76862–0130, (915) 483–5438. TRD-9701235.
Meetings filed January 28, 1997
Angelina and Neches River Authority, Board of Directors, will meet
at 210 Lufkin, Board Room, Austin, February 4, 1997 at 9:00 a.m.
Information may be obtained from Gary L. Neighbors, P.O. Box 387,
Lufkin, Texas 75901, (409) 632–7795, fax (409) 632–2564. TRD-
9701273.
Austin Travis County MHMR Center, Executive Committee, met at
1430 Collier Street, Board Room, Austin, January 30, 1997, at 4:00
p.m. Information may be obtained from Sharon Taylor, P.O. Box
3548, Austin, Texas 78764–3548. TRD-9701266.
Austin Travis County MHMR Center, Board of Trustees, met at 1430
Collier Street, Board Room, Austin, January 30, 1997, at 5:00 p.m.
Information may be obtained from Sharon Taylor, P.O. Box 3548,
Austin, Texas 78764–3548. TRD-9701263.
Austin Travis County MHMR Center, Board of Trustees, revised
agenda, met at 1430 Collier Street, Board Room, January 30, 1997
at 5:00 p.m. Information may be obtained from Sharon Taylor, P.O.
Box 3548, Austin, Texas 78764–3548. TRD-9701303.
Brazos Valley Developmentl Council, Regional Advisory Committee
on Aging, will meet at 1706 East 29th Street, Bryan, February
4, 1997, 2:30 p.m. Information may be obtained from Roberta
Lindquist, P.O. Drawer 4128, Bryan, Texas 77805–4128, (409) 775–
4244. TRD-9701305.
Houston-Galveston Area Council, Emissions Reduction Credit Or-
ganization, will meet at 3555 Timmons Lane, Second Floor Confer-
ence Room, Houston, February 7, 1997 at 9:30 a.m. Information
may be obtained from Lily Wells, 3555 Timmons Lane, Suite 500,
Houston, Texas 77027, (713) 627–3200. TRD-9701304.
Lavaca County Central Appraisal District, Board of Directors, will
meet at 113 North Main Street, Hallettsville, February 10, 1997 at
4:00 p.m. Information may be obtained from Diane Munson, P.O.
Box 386, Hallettsville, Texas 77964, (512) 798–4396. TRD-9701285.
Trinity River Authority of Texas, Executive Committee, will meet at
5300 South Collins Street, Arlington, February 4, 1997 at 10:30 a.m.
Information may be obtained from James L. Murphy, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343. TRD-9701276.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.





WILLIAM P. CLEMENTS BUILDING
300 W. 15TH STREET
1. CALL TO ORDER
2. PUBLIC HEARING TO RECEIVE COMMENTS FROM IN-
TERESTED PERSONS CONCERNING THE NEW RULE PRO-
POSED UNDER HUMAN RESOURCES CODE, CHAPTER 122,
SECTION 189., WHICH PROVIDES THE TEXAS COUNCIL ON
PURCHASING FROM PEOPLE WITH DISABILITIES WITH THE
AUTHORITY TO PROMULGATE AND ADOPT RULES CON-
SISTENT WITH THE ACT GOVERNING ITS ADMINISTRA-
TION, INCLUDING RULES RELATING TO THE PURCHASE OF
PRODUCTS AND SERVICES FROM PERSONS WITH DISABIL-
ITIES. THE PROPOSED RULES, TITLE 40, PART VII, CHAP-
TER 189. WERE PUBLISHED IN THE JANUARY 14, 1997 IS-
SUE OF THETEXAS REGISTER. ANY INTERESTED PERSONS
MAY APPEAR AND OFFER COMMENTS OR STATEMENTS,
EITHER ORALLY OR IN WRITING; HOWEVER, QUESTION-
ING OF COMMENTERS WILL BE RESERVED EXCLUSIVELY
TO THE TEXAS COUNCIL ON PURCHASING FROM PEOPLE
WITH DISABILITIES OR ITS STAFF AS MAY BE NECES-
SARY TO ENSURE A COMPLETE RECORD. WHILE ANY PER-
SON WITH PERTINENT COMMENTS OR STATEMENTS WILL
BE GRANTED AN OPPORTUNITY TO PRESENT THEM DUR-
ING THE COURSE OF THE HEARING, THE TEXAS COUNCIL
ON PURCHASING FROM PEOPLE WITH DISABILITIES RE-
SERVES THE RIGHT TO RESTRICT STATEMENTS IN TERMS
OF TIME OR REPETITIVE CONTENT. ORGANIZATIONS, AS-
SOCIATIONS, OR GROUPS ARE ENCOURAGED TO PRESENT
THEIR COMMONLY HELD VIEWS OR SIMILAR COMMENTS
THROUGH A REPRESENTATIVE MEMBER WHERE POSSI-
BLE. PERSONS WITH DISABILITIES WHO HAVE SPECIAL
NEEDS AND WHO PLAN TO ATTEND THE MEETING SHOULD
CONTACT ERICA GOLDBLOOM, COUNCIL COORDINATOR
AT (512) 463-3244.
3. ADJOURN.




Texas Council on Purchasing from People with Disabilities
Filed: January 29, 1997
♦ ♦ ♦
Texas Department of Health
Correction of Errors
The Texas Department of Health submitted a Notice of Intent to
Revoke Certificates of Registration, which appeared in the January
17, 1997, issue of theTexas Register(21 TexReg 866).
On page 866, a registrant was published as “nited Chiropractic Wes-
theimer, Houston, R19777”, and should read as “United Chiropractic
Westheimer, Houston R19777”.
Request for Proposal - HIV Care Consortium Funding Avail-
able
The Texas Department of Health announces the availability of
$164,869 in grant funds to provide outpatient health care and social
services to persons with HIV and AIDS within the Texarkana HIV
Services Delivery Area (HSDA).
Eligible applicants are public or private nonprofit health care or
social services organizations within the State of Texas, including:
city or county health departments or districts, community-based
organizations, and public or private hospitals. Individuals are not
eligible to apply. Entities that have had state or federal contracts
terminated within the last 24 months for deficiencies in fiscal or
programmatic performance are not eligible to apply.
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The entity selected to receive this grant will serve as the adminis-
trative agency for the Texarkana HIV Care Consortium through a
memorandum of understanding. The administrative agency applies
for and manages funds and programs to provide services within the
HSDA and provides administrative support to the consortium. The
administrative agency will serve the consortium for a minimum of
12 months. Other grant funds will also be available during 1997.
Applicants must provide historical evidence of fiscal and administra-
tive responsibility as outlined in the application instructions.
Copies of the Request for Proposal (RFP) will be available February
3, 1997. Proposals are due March 5, 1997. For a copy of
the RFP, contact Laura Ramos at (512) 490-2525, or E-mail
lramos@std.tdh.state.tx.us.




Texas Department of Health
Filed: January 28, 1997
♦ ♦ ♦
Health and Human Services Commission
Public Notice
The Health and Human Services Commission State Medicaid Office
has received approval from the Health Care Financing Administration
to amend the Title XIX Medical Assistance Plan by Transmittal
Number 96-22, Amendment Number 523.
The amendment revises the State plan to allow for one extended
therapeutic leave to be combined with one therapeutic leave per
calendar year. The amendment is effective October 1, 1996.
If additional information is needed, please contact Rhonda Taylor,
Texas Department of Mental Health-Mental Retardation at (512) 206-
5750.




Health and Human Services Commission
Filed: January 28, 1997
♦ ♦ ♦
Heart of Texas Council of Governments
Job Training Partnership Act Title IIB Summer Youth Plan
Announcement
The Heart of Texas Council of Governments (HOTCOG) announces
the availability of its 1997 Title IIB Summer Youth Plan funded under
the Job Training Partnership Act. Copies of the Plan are available for
review at HOTCOG, 300 Franklin Avenue, Waco, Texas, between
the hours of 8:30 a.m. and 4:30 p.m., Monday-Friday.
HOTCOG is the administrative entity for the Heart of Texas Service
Delivery Area which serves Bosque, Falls, Freestone, Hill, Limestone
and McLennan Counties.
Approximately 325 economically disadvantaged youth, ages 14-21,
will be served during the 1997 program. Activities include basic skills
and pre-employment work maturity skills training, work experience,
limited internship and academic enrichment.
Written comments on the plan may be addressed to:
Latricia Adams, Director of Workforce Development
Heart of Texas Council of Governments
300 Franklin Avenue
Waco, Texas 76701-2244




Heart of Texas Council of Governments
Filed: January 28, 1997
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing (Hearing Date: March 5, 1997
Manufactured Housing Division
Notice of cancellation is hereby given for a public hearing scheduled
by the Texas Department of Housing and Community Affairs (the
"Department") on Friday, February 14, 1997, at Bedwell’s Restaurant
in West Tawakoni, Texas. Notice to reschedule the public hearing
is hereby given. The public hearing will be held by the Texas
Department of Housing and Community Affairs (the "Department") at
the City of West Tawakoni’s City Hall Council Chambers, 1533 East
Highway 276, West Tawakoni, Texas 75474 at 12:00 p.m. to 2:00
p.m., Wednesday, March 5, 1997, to consider approval of the City of
West Tawakoni’s special footing standards and footing system plan
review and permit fee that will differ from 10 Texas Administrative
Code, §80.28(b)(c), §80.51(2) and §80.62(2)(A) (West 1996) ("Rules,
§80.64, §80.51, §80.62"), relating to the installation of manufactured
homes.
All interested parties are invited to attend such public hearing to
express their views with respect to the City of West Tawakoni’s
Ordinance #154-E concerning installation requirements for manufac-
tured homes. Questions or requests for additional information may
be directed to Sharon S. Choate at the Texas Department of Housing
and Community Affairs Manufactured Housing Division, 507 Sabine
Street, 10th Floor, Austin, Texas 78701; (512) 475-2892.
The City of West Tawakoni’s Ordinance #154-E reads as follows:
AN AMENDMENT TO COMPREHENSIVE ZONING ORDI-
NANCE NO. 154; SECTION 14.4; A-E; CHANGING ALL
REQUIREMENTS RELATING TO THE CONSTRUCTION OF
A FOUNDATION FOR PLACEMENT OF MANUFACTURED
HOUSING IN THE CITY OF WEST TAWAKONI, TEXAS
IN ACCORDANCE WITH THE TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS - MANUFACTURED
HOUSING DIVISION;
WHEREAS; THE TEXAS DEPARTMENT OF HOUSING AND
COMMUNITY AFFAIRS - MANUFACTURED HOUSING DIVI-
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SION SUPPORTS CHANGES IN THE REQUIREMENTS SET
FORTH IN THE COMPREHENSIVE ZONING ORDINANCE NO.
154; SECTION 14.4, A-E, DUE TO THE SOIL TYPE IN THE CITY
OF WEST TAWAKONI (HUNT COUNTY), TEXAS;
NOW THEREFORE BE IT ORDAINED BY THE CITY COUNCIL
OF THE CITY OF WEST TAWAKONI, TEXAS THAT THE
ABOVE REFERENCED SECTION BE AMENDED AS FOLLOWS:
A. Manufactured housing design and construction will comply with
construction and safety standards published by the Department of
Housing and Urban Development pursuant to the requirements of
the National Manufactured Housing and Construction and Safety
Standards Act of 1974.
B. The anchoring and support systems for manufactured housing
shall be installed in accordance with all regulations of the State of
Texas, except the footing systems shall conform to the requirements
in paragraph C. If approved by the Texas Department of Housing and
Community Affairs (TDHCA), the city may collect a footing system
plan review and permit fee of $50.00. Registered Manufactured
Housing Installers shall send a copy of the city approved footing
system plan to TDHCA with the installation report at least 15 days
before the concrete is poured. The city may enter into a contract
with the TDHCA to inspect the installations of temporary anchoring
and support systems for manufactured housing, and if requested by
TDHCA, permanent foundation systems for manufactured housing.
Manufactured housing installed on anchoring and support systems
that meet the definition of a permanent foundation in accordance with
the Regulations of the State of Texas may have the titles surrendered
to the TDHCA for cancellation and the housing will be permanently
affixed to real estate.
C. All piers for a manufactured home shall be placed on one or more
of the following types of footing systems: A concrete slab foundation
at least 12 inches thick under pier and concrete anchor locations;
concrete runners at least 16 inches wide by 12 inches deep under
the entire lengths of the longitudinal beams; or concrete footings that
are at least 16 inches by 16 inches in area and 12 inches deep. The
piers and footings shall be at the locations required by the home
installation instructions or the regulations of the State of Texas. The
footings and runners shall be reinforced in accordance with city codes.
The slab foundation shall be designed and constructed with Design
of Slab-on-Ground Foundations by the Wire Reinforcement Institute
and Concrete Reinforcing Institute, 1981.
D. Skirting must only be installed after the installation inspection is
completed unless an 18 inch by 24 inch opening is provided in the
skirting for inspector access.
E. Accessory Buildings will be either manufactured or constructed in
accordance with city codes.
All ordinances, parts of ordinances, or resolutions in conflict herewith
are expressly repealed.
PASSED AND APPROVED THIS 1ST DAY OF OCTOBER 1996.
Ordinance signed by the City of West Tawakoni’s Mayor, Harold
Bedwell, and Executive Secretary, Elizabeth Brewer.
Persons who intend to appear at the hearing and express their views
are invited to contact Sharon S. Choate in writing in advance of the
hearing. Any interested persons unable to attend the hearing may
submit their views in writing prior to the date scheduled for the
hearing to Sharon S. Choate at the Texas Department of Housing and
Community Affairs, P. O. Box 12489, Austin, Texas 78711.
This notice is published and the above described hearing is to be
held in satisfaction of the requirements of the Texas Manufactured
Housing Standards Act, Texas Revised Civil Statutes Annotated
Article 5221f (Vernon 1995) and 10 Texas Administrative Code
(West 1996).
The different standards by the City of West Tawakoni shall be
effective upon approval by the board of directors of the Department
after hearing on this matter. The proposed standards of the City of
West Tawakoni have been reviewed by legal counsel and found to
be within the Department’s authority to approve.
Individuals who require auxiliary aids for this meeting should contact
Aurora Carvajal, ADA Responsible Employee, at (512) 475-3822, or
Relay Texas at 1 (800) 735-2989 at least two days prior to the meeting
so that appropriate arrangements can be made.




Texas Department of Housing and Community Affairs Manufactured
Housing Division
Filed: January 29, 1997
♦ ♦ ♦
Request for Proposal (Outside Counsel)
SUMMARY. The Texas Department of Housing and Community
Affairs, through its Legal Division, is issuing this Request for
Proposal (RFP) for outside counsel to represent TDHCA in low
income housing tax credit matters. TDHCA anticipates the need
for legal services in connection with the administration of the low
income housing tax credit program at the request of TDHCA. Due to
the requirement that TDHCA be represented before the IRS, there is a
special requirement in the RFP that such outside counsel be qualified
to appear before the IRS on behalf of TDHCA.
DEADLINE FOR SUBMISSION. The deadline for submission in
response to the Request for Proposal is 5:00 p.m. Central Standard
Time February 21, 1997. No proposal will be accepted after the
deadline.
TDHCA reserves the right to accept or reject any (or all) proposals
submitted. The information contained in this proposal request is
intended to serve only as a general description of the services desired
by TDHCA, and TDHCA intends to use responses as a basis for
further negotiation of specific project details with offerors. This
request does not commit TDHCA to pay for any costs incurred prior
to the execution of a contract and is subject to availability of funds.
Issuance of this request for proposal in no way obligates TDHCA to
award a contract or to pay any costs incurred in the preparation of a
response.
For additional information concerning the requirements of this request
for proposals, or to request an RFP package, please contact Betty J.
Marks, General Counsel, at (512) 475-3902. Communication with
any member of the board of directors, the executive director, or
TDHCA staff other than Ms. Marks, concerning any matter related to
this request for proposals is grounds for immediate disqualification.
Issued in Austin, Texas, on January 29, 1997.




Texas Department of Housing and Community Affairs
Filed: January 29, 1997
♦ ♦ ♦
Texas Department of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application to establish a U.S. Branch and use an assumed name
in Texas for Seguros Comercial America, S.A. de C.V., a Mexican
casualty company. The proposed assumed name is Comercial
America U.S. Branch. The home office is in San Antonio, Texas.
Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention of
Cindy Thurman, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.
Issued in Austin, Texas, on January 29, 1997.
TRD-9701334
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 29, 1997
♦ ♦ ♦
Notice
The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by Hanover Insurance
Company and Massachusetts Bay Insurance Company proposing
rates outside the flexibility band promulgated by the Commissioner
of Insurance pursuant to Texas Insurance Code Annotated Article
5.101, §3(g). Hanover Insurance Company is proposing rates ranging
from 5.0% to 40% above the benchmark for all coverage forms and
Massachusetts Bay Insurance Company is proposing rates ranging
from -10% below to 40% above the benchmark for all coverage forms
for homeowners insurance.
Copies of the filing may be obtained by contacting Gifford Ensey,
at the Texas Department of Insurance, Legal and Compliance, P. O.
Box 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
This filing is subject to Department approval without a hearing unless
an objection is filed with Philip Presley, Chief Actuary for P&C, at
the Texas Department of Insurance, MC 105-5F, P. O. Box 149104,
Austin, Texas 78701 within 30 days after publication of this notice.
Issued in Austin, Texas, on January 29, 1997.
TRD-9701333
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 29, 1997
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.
Application for admission to Texas of Gallagher Benefit Adminis-
trators, Inc., a foreign third party administrator. The home office is
Itasca, Illinois.
Application for admission to Texas of Disability Management Ser-
vices, Inc., a foreign third party administrator. The home office is
East Winsdor, Connecticut.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701250
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: January 27, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Correction of Errors
The Texas Natural Resource Conservation Commission proposed
repeal and amendment to 30 TAC §§331.2, 331.4, 331.7, and 331.9–
331.13. The rules appeared in the January 17, 1997, issue of the
Texas Register(22 TexReg 824).
On page 826, §331.2, the entire definition of “Drilling mud” should
be in bold-only “Drilling mud” is currently shown in bold. In the first
line of the definition “Existing injection well”, the last word “before”
should be in bold because it replaces the deleted words “prior to.”
On page 827, §331.9(a)(3) is being deleted, but the first word within
the deletion should be “Reporting” and not “porting” as shown.
The Texas Natural Resource Conservation Commission proposed
repeal to 30 TAC §§331.31–331.36. The rules appeared in the
January 17, 1997, issue of theT xas Register(22 TexReg 828).
On page 829, §331.8 and §§331.31–331.36, the language “The
repeal(s) is/are proposed to be repealed” should read “The section(s)
is/are proposed to be repealed.”
The Texas Natural Resource Conservation Commission proposed
amendments to 30 TAC §§331.42–331.46. The rules appeared in
the January 17, 1997, issue of theT xas Register(22 TexReg 829).
On page 831, §331.46(k), the following language is not new language
and should not be in bold. “abandonment. The monument shall
state the [Texas Water Commission (TWC)] permit number, date of
abandonment, and company name.”
The Texas Natural Resource Conservation Commission proposed
amendments to 30 TAC §§331.63–331.66, 331.68. The rules
appeared in the January 17, 1997, issue of theTexas Register(22
TexReg 831).
On page 833, §331.64(g)(2) at the end of the second line, there is a
space missing between “zone” and “shall.”
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The Texas Natural Resource Conservation Commission proposed
amendments to 30 TAC §§331.121, 331.122. The rules appeared
in the January 17, 1997, issue of theT xas Register(22 TexReg
836).
On page 837, §331.122(2)(N) is new language and should be in bold.
The new language should read “the corrective action proposed to




The Texas Natural Resource Conservation Commission (TNRCC)
furnishes this notice of a consulting services contract award for the
gathering and evaluation of information how to effect maximum
local stakeholder involvement and input for the development of the
Comprehensive Conservation and Management Plan ("CCMP").
The notice for request for proposals was published in the July 5,
1996, issue of theTexas Register.
Description of Services. The consultant will provide information and
advice to the Corpus Christi Bay National Estuary Program regarding
how to effect maximum local stakeholder involvement and input for
the development of the CCMP. The following major products will
be produced: one Preliminary Report; two Progress Reports; Final
Report, June 30, 1997.
Effective Date and Value of Contract. The contract will be effective
from January 28, 1997, until August 31, 1997. The total cost of the
contract is $30,000.
Name of the Contractor. The contract has been awarded to the
Coastal Bend Bays Foundation, P. O. Box 23025, Corpus Christi,
Texas 78403.
Persons who have questions concerning this award may contact
Richard Volk, Corpus Christi Bay National Estuary Program, Natural
Resources Center, Suite 3300, 6300 Ocean Drive, Corpus Christi,
Texas 78412, (512) 980-3420.




Texas Natural Resource Conservation Commission
Filed: January 29, 1997
♦ ♦ ♦
Public Utility Commission of Texas
Notices of Petition for Exemption from Requirements of
Public Utility Commission Substantive Rule 23.11(H)(6)(A)
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 9, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Texas Statewide Telephone
Cooperative, Inc. for Temporary Waiver of Reporting Requirements
Under P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Num-
ber 16870.
The Application. Texas Statewide Telephone Cooperative, Inc.
(TSTCI) filed a petition seeking a temporary waiver of the August
1996 billing period report on state agency accounts for its member
companies. The rule provides the commission may grant a waiver
request for the August 1996 billing period and the utility shall provide
the information due for August with its February report if the waiver
request is not opposed by the Office of the Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16870.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701249
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Texas Alltel, Inc.
for Temporary Waiver of Reporting Requirements Under P.U.C.
SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number 16881.
The Application. Texas Alltel, Inc. filed a petition seeking a
temporary waiver of the August 1996 billing period report on state
agency accounts. The rule provides the commission may grant a
waiver request for the August 1996 billing period and the utility
shall provide the information due for August with its February report
if the waiver request is not opposed by the Office of the Attorney
General. Alltel further requests an additional waiver, extending to
July 15, 1997, for both the August 1996 and February 1997 reports.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16881.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701240
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Community Telephone
Company, Inc. for Temporary Waiver of Reporting Requirements
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Under P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Num-
ber 16909.
The Application. Community Telephone Company, Inc. filed a
petition seeking a temporary waiver of the August 1996 billing period
report on state agency accounts. The rule provides the commission
may grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16909.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701241
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Cumby Telephone Co-
operative, Inc. for Temporary Waiver of Reporting Requirements
Under P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Num-
ber 16908.
The Application. Cumby Telephone Cooperative, Inc. filed a petition
seeking a temporary waiver of the August 1996 billing period report
on state agency accounts. The rule provides the commission may
grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16908.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701242
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Etex Telephone Cooper-
ative, Inc. for Temporary Waiver of Reporting Requirements Un-
der P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number
16907.
The Application. Etex Telephone Cooperative, Inc. filed a petition
seeking a temporary waiver of the August 1996 billing period report
on state agency accounts. The rule provides the commission may
grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16907.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701243
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Sugar Land Telephone
Company for Temporary Waiver of Reporting Requirements Un-
der P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number
16880.
The Application. Sugar Land Telephone Company filed a petition
seeking a temporary waiver of the August 1996 billing period report
on state agency accounts. The rule provides the commission may
grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16880.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701244
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
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Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Century Telephone of Lake
Dallas, Inc. for Temporary Waiver of Reporting Requirements Un-
der P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number
16879.
The Application. Century Telephone of Lake Dallas, Inc. filed a
petition seeking a temporary waiver of the August 1996 billing period
report on state agency accounts. The rule provides the commission
may grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket No. 16879.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701245
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Century Telephone of San
Marcos, Inc. for Temporary Waiver of Reporting Requirements Un-
der P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number
16878.
The Application. Century Telephone of San Marcos, Inc. filed a
petition seeking a temporary waiver of the August 1996 billing period
report on state agency accounts. The rule provides the commission
may grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16878.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701246
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Century Telephone of Port
Aransas, Inc. for Temporary Waiver of Reporting Requirements Un-
der P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number
16877.
The Application. Century Telephone of Port Aransas, Inc. filed a
petition seeking a temporary waiver of the August 1996 billing period
report on state agency accounts. The rule provides the commission
may grant a waiver request for the August 1996 billing period and the
utility shall provide the information due for August with its February
report if the waiver request is not opposed by the Office of the
Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16877.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701247
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 27, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on January 10, 1997, a petition for exemption from
the requirements of P.U.C. SUBSTANTIVE RULE 23.11(h)(6)(A).
Docket and Title Number. Application of Texas Telephone Associa-
tion for Temporary Waiver of Reporting Requirements Under P.U.C.
SUBSTANTIVE RULE 23.11(h)(6)(A). Docket Number 16876.
The Application. Texas Telephone Association (TTA) filed a petition
seeking a temporary waiver of the August 1996 billing period report
on state agency accounts for its member companies. The rule
provides the commission may grant a waiver request for the August
1996 billing period and the utility shall provide the information due
for August with its February report if the waiver request is not
opposed by the Office of the Attorney General.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. Please reference Docket Number
16876.
Issued in Austin, Texas, on January 27, 1997.
TRD-9701248
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
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Filed: January 27, 1997
♦ ♦ ♦
Notices of Petition for Exemption from Requirements of Pub-
lic Utility Commission of Texas Substantive Rule 23.57(h)
Notice is given to the public of the filing with the Public Utility
Commission on January 2, 1997, a petition for exemption from
the requirements of Public Utility Commission Substantive Rule
23.57(h).
Docket and Title Number. Application of Community Telephone
Company, Inc. for Temporary Waiver of Reporting Requirements
Under Public Utility Commission Substantive Rule 23.57(h). Docket
Number 16853.
The Application. Community Telephone Company, Inc. (Commu-
nity) filed a petition seeking a temporary waiver of the January 1,
1997, requirement of Public Utility Commission Substantive Rule
23.57(h) regarding usage of calling party information in other ser-
vices. Pursuant to this subsection a dominant certificated telecom-
munications utility is required to have technical controls in place by
January 1, 1997, that would prohibit the use of the Call Return feature
(*69 code) to ring back a calling party that has blocked the telephone
number from display on the initial call. Community requests an ex-
tension until June 30, 1997, for compliance with this portion of the
rule.
Persons who wish to comment upon the action sought should
contact the Public tility Commission of Texas, by mail at P. O.
Box 13326, Austin, Texas, 78711-3326, or call the Public Utility
Commission Consumer Affairs Section at (512) 936-7120 on or
before February 14, 1997. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. Please reference Docket Number 16853.
Issued in Austin, Texas, on January 28, 1997.
TRD-9701290
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 28, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas on January 9, 1997, a petition for exemption
from the requirements of Public Utility Commission Substantive Rule
23.57(h).
Docket and Title Number. Application of Brazos Telecommunica-
tions, Inc. for Temporary Stay of Reporting Requirements Under
Public Utility Commission Substantive Rule 23.57(h). Docket Num-
ber 16871.
The Application. Brazos Telecommunications, Inc. (Brazos) filed a
petition seeking a temporary stay of the January 1, 1997, requirement
of Public Utility Commission Substantive Rule 23.57(h) regarding
usage of calling party information in other services. Pursuant to
this subsection a dominant certificated telecommunications utility is
required to have technical controls in place by January 1, 1997, that
would prohibit the use of the Call Return feature (*69 code) to ring
back a calling party that has blocked the telephone number from
display on the initial call. Brazos requests an extension until July 1,
1997, for compliance with this portion of the rule.
Persons who wish to comment upon the action sought should
contact the Public Utility Commission of Texas, by mail at P.O.
Box 13326, Austin, Texas, 78711-3326, or call the Public Utility
Commission Consumer Affairs Section at (512) 936-7120 on or
before February 14, 1997. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136. Please reference Docket Number 16871.
Issued in Austin, Texas, on January 28, 1997.
TRD-9701289
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: January 28, 1997
♦ ♦ ♦
Telecommunications Infrastructure Fund Board
Second Request for Proposals for Internet Access for Texas
Public Schools
The Telecommunications Infrastructure Fund Board (TIFB) an-
nounces the availability of approximately $25 million through a
competitive grant process to provide Internet access to Texas pub-
lic school districts with a 1996-97 enrollment of 1000 students or
less.
Eligible applicants for this second round of RFPs are: Rural and
remote school districts or a collaborative or rural and remote school
districts that do not have Internet access or have only limited access.
Limited access is defined as 1) a school district that has "dial-up"
access only; 2) a school district that has direct Internet access but does
not have the Internet in a classroom or computer lab. For purposes
of this RFP only, eligible rural school districts are defined as having
1000 students or less. School districts which have already received
a TIFB grant for Internet Access are not eligible for this RFP.
All prospective applicants must notify the TIFB in writing their intent
to submit an application by March 21, 1997. Based on the letters
of intent, the TIFB will contract with expert reviewers, schedule
panel review sessions, and prepare for the processing of the full grant
applications. The application deadline is April 25, 1997.
A copy of the Request for Proposals may be requested by calling
the TIFB at (512) 469-3070 or 1-800-440-0080. Requests may be
submitted in writing by faxing the TIFB at (512) 469-3072 by e-
mailing a request to tifb@governor.texas.gov, or by addressing a letter
to 1000 Red River, Room E208, Austin, Texas 78701-2698. The
Request for Proposals will also be available on the TIFB’s Internet
homepage at http://www.state.tx.us/TIF.
Issued in Austin, Texas, on January 29, 1997.
TRD-9701322
Rhonda Hill
Director of Finance and Administration
Telecommunications Infrastructure Fund Board
Filed: January 29, 1997
♦ ♦ ♦
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Public Notice
Architects and engineers interested in contracting with the Texas
Department of Transportation are invited to attend a workshop on its
newly adopted precertification process. In the January 3, 1997 issue
of the Texas Register(22 TexReg 64-80), the Texas Department of
Transportation published the final adoption of rules with changes
to the proposed text concerning contracting for architectural and
engineering services, codified at 43 TAC §§9.30-9.43. Those sections
adopted without changes can be found in the October 11, 1996 issue
of the Texas Register(21 TexReg 9800).
The rules establish the department’s precertification process for
architects and engineers and their related subproviders, define a
selection procedure utilizing data obtained during the precertification
process, establish a contract evaluation system, and provide for the
periodic establishment of overall Disadvantaged Business Enterprise
and Historically Underutilized Business participation goals. The rules
require architects and engineers, and their related subproviders, to
be precertified in enumerated technical categories in order to be
eligible to perform work for the department in those categories.
All prime providers and subproviders must be precertified in the
technical categories by the deadline for receipt of letters of interest in
a proposed contract involving those categories. The department will
continue to contract with architects and engineers under the current
selection process until the new precertification selection process
becomes effective on April 1, 1997.
The department has, by public notice, requested interested architects
and engineers, and their related subproviders, to submit information
for precertification by the department. This notice described the
precertification packet developed by the department containing a
copy of the precertification portion of the rules and a table outlining
the requirements for precertification in each category, a copy of
the precertification questionnaire, instructions regarding the format
and length restrictions for data to be submitted, copies of the
department’s standard engineering, architectural, and commercial
laboratory contracts with attachments, instructions for administrative
qualification, and the department’s overhead guidelines.
Workshop topics will include the department’s administrative qualifi-
cation requirements, overhead audit guidelines, an overview of the de-
partment’s administrative rules relating to the precertification process,
and a review of the requirements for precertification in each category.
As seating is limited, we request that only one attendee represent each
consultant.
The workshop will be held on Friday, February 7, 1997 and will be
repeated on Monday, February 10, 1997, from 1:00 p.m. to 5:00
p.m. in Conference Room 101, Building 200, located at 200 East
Riverside Drive, Austin, Texas 78704. For workshop reservations,
indicate the workshop date preferred, the name of the consultant, the
name of a representative, and your telephone and facsimile number.
Submit your reservation by facsimile to (512) 416-2292, Attention:
Consultant Review Committee.
Further information is available by contacting the department’s
Design Division, either Sandi Carmona at (512) 416-2218, or Carla
Greaney at (512) 416-2321.




Texas Department of Transportation
Filed: January 28, 1997
♦ ♦ ♦
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